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Medicare has emerged as a potent campaign issue, with
both Barack Obama and Mitt Romney vowing to tame its
spending growth while protecting seniors. But there's
been little talk about some of the arcane factors that drive
up costs, such as billing and coding practices, and what to
do aboutthem. Our 21-month investigation documents for
the first time how some medical professionals have billed
at sharply higher rates than their peers and collected
billions of dollars of questionable fees as a result.
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A look at the reporting process

behind this investigation

By The Center for Public Integrity
Published Online: September 15, 2012

HE “Cracking the Codes”

stories are but the latest

in a series of Center piec-
es that illuminate questionable
Medicare practices and policies
by marrying traditional shoe-
leather reporting with rigorous
data analysis.

The foundation of these pieces
is the Center’s access to about two
terabytes of Medicare claims data
— data that was obtained by the
Center in 2010 as the result of a
settlement from litigation against
the Centers for Medicare and
Medicaid Services.

Delving deeply into this data
has now helped us expose one
of medicine’s dirty little secrets:
medical providers garnering ex-
tra Medicare fees by “upcoding,”
or billing for more extensive care
than had actually been delivered.
But it wasn’t easy. “Cracking the

Codes” is the result of almost 20
months of often-tedious work.
That work began in early 2011,
with preliminary analysis by data
editor David Donald that sum-
marized changes in hundreds of
codes used by doctors and hospi-
tals to bill Medicare over much of
the past decade. Center investiga-
tive reporter Fred Schulte spent
hours sifting those findings for
story ideas, and subsequently dis-
covered sharp spikes in higher-
cost Medicare billing codes for
routine patient visits to doctors.
The code patterns indicated
that short office visits paying doc-
tors modest amounts had dropped
off precipitously, while lengthier
and higher-paid visits were ris-
ing dramatically. The trends ran
counter to much of the medical re-
search; the differences were cost-
ing taxpayers billions of dollars.
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Under Donald’s direction,
former Center data analyst Eliza-
beth Lucas then embarked on a
six-month journey through mil-
lions of Medicare records to de-
termine the extent of the billing
anomalies and quantify the cost
to taxpayers. The database was
daunting indeed, consisting of

©2013 Center for Public Integrity

scores of tables and thousands of
columns, totaling more than 700
million claims.

As the details of the data dive
began rolling in during the latter
months of 2011, Schulte and re-
porter Joe Eaton — also a veteran
of the health care beat — dove
into the “nuts and bolts” report-

Thousands of medical professionals have billed Medicare at
progressively higher rates over a decade’s time, costing taxpayers
at least $11 billion in inflated charges.

Assignificant portion of the added charges is likely due to “upcoding”
— charging for more extensive and costly services than actually

delivered.

Upcoding is facilitated by abuse of Medicare billing codes that
reflect the range of care delivered and the time it takes. Many
doctors have steadily billed the higher-level —and more lucrative —
codes, while spurning those that pay less.

Some of the most dramatic surges in higher-cost billing codes have
occurred in hospital emergency rooms. Hospitals are permitted

to set their own rules for billing outpatient charges and these
payments are seldom audited by Medicare.

The rise in costly coding and billing errors appears to be getting
worse amid lax government oversight and the proliferation of
electronic medical records systems, which critics say can facilitate

abuse.
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ing, interviewing health care pol-
icy and health care fraud experts,
while simultaneously combing
through policy papers, Medicare
audits, investigative reports and
litigation case files.

Data analyst Lucas departed
in April for a position at Inves-
tigative Reporters and Editors,
but the Center then received
pro-bono help from Palantir
Technologies, a Silicon Valley
software company specializing in
integrating, visualizing and ana-
lyzing information. Accommo-
dating Palantir’s powerful serv-
ers required modification to the
Center’s cooling facilities. Once
those adjustments were complet-
ed, Palantir analysts Elizabeth
Caudill, Daniel Tse and Lekan
Wang — working at the Center
and in Palo Alto — coordinated
with Schulte, Eaton and Donald
to marry further data analysis
with more traditional reporting.
Geographical analysis using the
Palantir Gotham platform re-
vealed the nationwide patterns
of higher billing. Schulte then
sketched the outlines of a three-
part series, and the writing of
the “Cracking the Codes” pieces

©2013 Center for Public Integrity

began in the spring. Data editor
Donald completed the data anal-
ysis in August.

The significance of “Cracking
the Codes” has been reflected in
the honors bestowed upon it. The
project received the prestigious
Philip Meyer Award from Investi-
gative Reporters and Editors Inc.,
which recognizes the best use of
social science methods in journal-
ism. “Cracking the Codes” also
won the print journalism award
from the National Institute for
Health Care Management Foun-
dation; judges called the report-
ing “thorough” and “impactful,”
remarking on the “impressive
numbers” that would be “impos-
sible from a policy-making per-
spective to ignore.”

Additionally the project won
second place for health policy
in the Awards for Excellence in
Health Care Journalism, and
was a finalist in the Global Edi-
tors Network Data Journalism
Awards. Finally, “Cracking the
Codes” received a coveted “laurel’
from the Columbia Journalism
Review, which called the findings
“startling” and said “the rest of us
would do well to pay attention.”
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Lead reporters: Fred Schulte and Joe Eaton

Fred Schulte, who joined the Center in 2011, has been exposing
questionable health care practices for decades. Schulte, a
four-time Pulitzer prize finalist, spent much of his career at

the Baltimore Sun and the South Florida Sun-Sentinel. He

is the recipient of the George Polk Award, two Investigative
Reporters and Editors awards, three Gerald Loeb awards for
business writing and two Worth Bingham Prizes for investigative
reporting.

Joe Eaton joined the Center in 2008. He previously served as a
staff writer at the Washington City Paper and a reporter at The
Roanoke Times.

Data Editor: David Donald

Data Analysis: Elizabeth Lucas, Elizabeth Caudill, Dan Tse,
Lekan Wang

Web: Christine Montgomery, Sarah Whitmire
Graphics: Timothy Meko, Ajani Winston
Fact-checking: Peter Newbatt Smith

Project Editor: Gordon Witkin

Digital Newsbook Design & Production: Roger Fidler, Donald W.
Reynolds Journalism Institute at Missouri School of Journalism
in Columbia. Visit: www.rjionline.org/newsbooks

Funding: “Cracking the Codes” pieces are generously supported
by the Rita Allen Foundation, along with the Center for Public
Integrity's general supporters, including the Park Foundation,
the John D. and Catherine T. MacArthur Foundation, and the
Wyncote Foundation.
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]
M The Center for
Public Integrity
The Center for Public Integrity was founded in 1989 by Charles Lewis. We
are one of the country's oldest and largest nonpartisan, nonprofit investiga-
tive news organizations. Our mission: To enhance democracy by revealing

abuses of power, corruption and betrayal of trust by powerful public and
private institutions, using the tools of investigative journalism.
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How doctors and hospitals
have collected billions in
questionable Medicare fees

Center investigation suggests costs from upcoding
and other abuses likely top $11 billion

By Fred Schulte and David Donald
Published Online: September 15, 2012

HOUSANDS of doctors and
other medical professionals
have steadily billed higher
rates for treating elderly patients
on Medicare over the last decade —
adding $11 billion or more to their
fees and signaling a possible rise in
medical billing abuse, an investiga-

tion by the Center for Public Integ-
rity has found.

Medical groups argue that the fee
hikes are justified because treating
seniors has grown more complex and
time-consuming, both due to new
technology and declining health sta-
tus. The rise in fees may also be a re-
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action, they say, to years of
under-charging, and reflect
more accurate billing. The
fees are based on a system
of billing codes that is struc-
tured to make higher pay-
ments for treatments that
take more time and effort.
But the Center’s analysis
of Medicare claims from
2001 through 2010 shows
that over time, thousands
of providers turned to more
expensive Medicare billing
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Mark McClellan, former administrator of the
Centers for Medicare and Medicaid Services
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codes, while spurning use
of cheaper ones. They did
so despite little evidence that Medi-
care patients as a whole are older or
sicker than in past years, or that the
amount of time doctors spent treat-
ing them on average was rising.

While it’s impossible to know
precisely why doctors and hospitals
moved to better-paying codes in re-
cent years, it’s likely that the trend
in part reflects “upcoding,” — the
practice of charging for more ex-
tensive and costly services than
delivered, according to Medicare
experts, analysis of the data and a
review of government audits.

And Medicare regulators worry
that the coding levels may be ac-
celerating in part because of in-
creased use of electronic health re-

cords, which make it easy to create
detailed patient files with just a few
mouse clicks.

Many health policy experts have
long believed that billing errors and
abuses, from confusion over how
to pick proper payment codes to
outright overcharges, are common
in Medicare. But the Center’s year-
long examination has outlined their
scope in an unprecedented manner,
uncovering a range of costly medical
coding mistakes and abuses that have
plagued the government-paid health
care plan for years and are worsen-
ing amid lax federal oversight.

“This is an urgent problem,” said
Dr. Mark McClellan, who directs the
Engelberg Center for Health Care
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Reform at the Brookings Institution
in Washington. McClellan, a former
director of the Centers for Medicare
and Medicaid Services, or CMS, said
the agency must send a message that
it “won’t stand by and do nothing ...
that they are paying attention to this.”
Among the investigation’s key
findings:
Doctors steadily billed Medicare
for longer and more complex of-
fice visits between 2001 and the
end of the decade even though
there’s little hard evidence they
spent more time with patients or
that their patients were sicker and
required more complicated —
and time-consuming — care. The
higher codes for routine office vis-
its alone cost taxpayers an estimat-
ed $6.6 billion over the decade.

More than 7,500 physicians billed
the two top paying codes for three
out of four office visits in 2008, a
sharp rise from the numbers of
doctors who did so at the start
of the decade. Officials said such
changes in billing can signal over-
charges occurring on a broad
scale. Medical groups deny that.

The most lucrative codes are
billed two to three times more
often in some cities than in oth-
ers, costly variations government

©2013 Center for Public Integrity 10

officials said they could not ex-
plain or justify. In some instances,
higher billing rates appear to be
associated with the burgeoning
use of electronic medical records
and billing software.

Medicare administrators have
struggled for more than a decade
to crack down on medical coding
errors and abuses, often in the
face of opposition from medical
groups including the American
Medical Association, which helped
design, and now controls the
codes. Whether they make hon-
est mistakes or engage in willful
misconduct, there’s little chance
doctors who pad their charges will
face any serious penalties.

CMS officials declined numerous
interview requests. However, in an e-
mail response to written questions,
officials said while they believe most
doctors and hospitals are “honest
and try to bill Medicare correctly,”
the agency also “is keenly aware that
certain Medicare providers and sup-
pliers seek to defraud the program.”

Dr. Robert Berenson, a former
vice chairman of a federal commis-
sion that recommends Medicare pay-
ment strategies to Congress, called
the Center’s findings “clearly sig-
nificant,” and said they indicate an
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urgent need to revamp the
pay scales.

“It is really time to deal
with this issue. There are so
many perverse outcomes,
including spending for tax-
payers,” Berenson said.

That so many doctors
deviate widely from billing
norms — and have done
so for years with appar-
ent impunity — spotlights
Medicare’s chronic vulner-
ability to abuse and fraud,
several experts said.

©2013 Center for Public Integrity 1

Thomas Scully, former Medicare administrator
under President George W. Bush Kaiser Health
News

Thomas Scully, an archi-
tect of the Medicare pay scales dur-
ing his White House days under the
first President Bush, is now critical of
the system. He said it was put in place
in order to curb rising doctors’ fees,
but Medicare’s pay hikes have been
too small to match rising medical
office expenses. Many doctors have
responded by picking the highest
codes possible, he said.

“You are going to pedal faster
and code more aggressively,” said
Scully, also a former director of the
federal Medicare agency and now a
Washington lobbyist with a range of
health care clients. “I'm not sure it’s
malicious. It’s a fact a life,” he said.

However, the U.S. Department of
Health and Human Services inspec-

tor general in a May reportstated that
payments made under the doctor-
visit codes rose 48 per cent between
2001 and 2010, from $22.7 billion to
$33.5 billion. The report also noted
that the coding system has been “vul-
nerable to fraud and abuse.”

And agency officials acknowl-
edge that the surge in these billings
has been driven at least partly by
potentially illegal “upcoding” which
the government has largely failed to
stamp out through the years.

“We have some people who will
use any excuse to get more money
for the services they do,” said Jennifer
Trussell, who heads the investigations
unit for the HHS inspector general’s
office. “They don’t see it as a crime.”
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Medicare pays for more than 200 million doctor visits every year, using
a series of five-digit codes (99211-99215) that are supposed to reflect the
complexity of the medical service and the amount of time it typically takes.

Over the past decade, more and more doctors have turned to the higher-
level codes that pay more, while largely spurning those that paid less.

Established Patient Visits

Percentage of Office Visits Charged per Code

I 99211: Minimal problem that takes five minutes or less of the doctor’s time or
that of an employee supervised by the doctor.
99212: Minor medical problem that typically requires 10 minutes face-to-face.

99213: Medical problem of low to moderate severity that typically requires 15
minutes face-to-face.

99124: Medical problem of moderate to high severity that typically requires
25 minutes face-to-face.

I 99215: Medical problem of moderate to high severity that requires medical
decision making of high complexity and typically takes 40 minutes face-to-
face with the patient.
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Graphic by Timothy Meko
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AMA president Jeremy A. Laza-
rus agreed that doctors have shifted
toward billing higher priced codes.
But the “contributing factors are
unclear,” he said in a written state-
ment. “There could be several possi-
ble reasons for this trend, but more
analysis is needed,” Lazarus said.

The current billing scales, known as
Evaluation and Management codes,
were unveiled in 1992 as part of an
unusual and secretive arrangement
between Medicare officials and the
AMA, the nation’s most influential
doctors’ group.

The AMA wanted Medicare to re-
ward doctors for the “thinking part”
of medicine, or their skill in diag-
nosing and treating illness, as well
as the time it takes. Medicare ex-
pected the pay scales to cut down on
billing abuses and to save taxpayers
money by setting measurable stan-
dards that all doctors would follow.

On paper, the process seems
straightforward enough: the lowest
of the five coding levels for an of-
fice visit, 99211, signifies a minimal
health problem and five minutes
either spent treating the patient or
supervising a nurse or other health
worker who does so.

©2013 Center for Public Integrity 13

That simple visit pays the doctor
about $20 from Medicare.

The top code, 99215, requires
much more effort. Doctors must do
two of three things: a comprehen-
sive examination, a detailed histo-
ry of the patient’s health status, or
make a medical decision of “high
complexity.”

That typically requires 40 min-
utes of face-to-face contact between
doctor and patient and pays about
$140.

Medicare officials expect medical
professionals to bill a range of the
five fee codes because some patients
require more time and effort to treat
than others. The government trusts
them to bill correctly and medical
groups say the vast majority of Amer-
ica’s physicians follow the complex
coding rules as best they can. Medi-
care pays for more than 200 million
office visits each year.

However, doctors and hospitals
have increasingly abandoned the
lower-level codes for better paying
ones. Medicare officials have largely
failed to challenge these surges in
billing across a broad spectrum of
medicine, from doctors working in
hospital emergency departments
and nursing homes to family physi-
cians and specialists seeing patients
in their offices.
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Government officials and medi-
cal data experts note that sharp
spikes in billing strongly suggest
some doctors and hospitals engage
in “upcoding,” by finding ways to
bill for higher codes than justified.

Medical groups counter that
most doctors charge less than they
deserve. The only way to tell for sure
is to review patient records that sup-
port each of the 370 million such
claims Medicare pays annually,
which officials say is impractical and
not cost-effective.

Physician groups don’t dispute
that coding errors are commonplace
in medicine or that a tiny fraction
of doctors may exploit loose federal
oversight to fatten up their fees.

But they argue that coding guide-
lines are vague and subjective and
that just as many doctors undervalue
their work by picking lower codes as
might be tempted to bill too much.

The medical organizations also
argue that more elderly patients
over the past decade have been di-
agnosed with multiple health prob-
lems that require additional time
and effort to treat, a contention
undercut by much health care re-
search.

And they cite growing use of
computerized medical records and
billing systems for enabling doc-
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tors to document the level of treat-
ment they provide more easily than
by hand, which pays off in higher
codes. Federal officials are spending
as much as $30 billion in economic
stimulus money to help doctors and
hospitals purchase the digital gear,
and more than half the doctors bill-
ing Medicare are using it, with more
expected to follow.

Dr. Thomas Weida, a family phy-
sician in Hershey, Pa., said that wir-
ing up his office has boosted the
amount of time spent face-to-face
with a typical patient by five minutes
or more, both from the amount of
stored information he reviews and
increased time writing and prescrib-
ing treatments. That alone could
justify higher billing codes in many
instances, he said.

“You’re having to do a lot more
than you did before,” said Weida,
a medical coding expert for the
American Academy of Family Physi-
cians.

But digital systems also can
prompt doctors to “code at the high-
est possible level,” said Dr. David
Kibbe, who has consulted with the
family physicians’ group. Often,
that means that with “the push of
a button” doctors can create reams
of documentation to support higher
codes, Kibbe said.
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Some doctors identified by the
Center’s data analysis as dispro-
portionately billing high codes for
office visits cited the poor health
condition of their patients as a key
justification for doing so.

“I know they are high,” said Dr.
Brantley B. Pace, who has practiced
family medicine for more than a
half century in Monticello, Miss.,
when asked about his billing practic-
es, among the highest in the Medi-
care billing sample.

Pace said many of his longtime
patients live with multiple infirmi-
ties that require his attention. “I
rarely have a person who comes to
me for a cold,” he said.

Data experts noted that some in-
dividual doctors may in fact be jus-
tified in billing much higher than
their peers. But they stressed that
the sheer numbers of physicians
from a range of medical specialties
who do suggests some degree of ma-
nipulation of the payment scales.

The Center for Public Integrity
analyzed a representative 5 percent
sample of Medicare patients and
their claims submitted by more than
400,000 medical practitioners and
7,000 hospitals and clinics, starting
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in 2001. The cost analysis projected
the increase in Medicare costs as
more doctors picked higher codes
each year over the decade.

The added fees totaled at least
$11 billion, adjusted for inflation
— more than half of it from higher
doctor fees for office visits and the
rest from other services, including
treatment in nursing homes and
hospitals.

The investigation identified thou-
sands of doctors, from a broad range
of specialties and locales, who ad-
justed their billing patterns sharply
upward and netted higher fees as a
result. A 1979 federal court injunc-
tion in Florida bars HHS from pub-
licly releasing doctors’ names and
Medicare reimbursements.

The Center sued HHS to obtain
the Medicare data but had to agree
not to publish the names of individu-
al doctors, unless they agreed to dis-
cuss their billing histories. Most who
were contacted declined to do so.

From 1999 through 2008, the
number of doctors who billed at
least half of their office visits at one
of the two most expensive codes
more than doubled to at least 17,000
practitioners. Those who quit using
the two least expensive codes rose
63 percent, climbing to more than
13,000 in 2008.
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“Those are codes we see abused
quite frequently,” said Trussell, of
the HHS inspector general’s office.

In 2010 alone, Medicare paid for
more than six million more visits
at the second highest pay rate than
the year before. That upsurge cost
Medicare more than $1 billion, gov-
ernment records show.

Some doctors relied on the same
code for nearly every patient visit de-
spite Medicare guidelines calling for
a balance because not all patients
who see the doctor require the same
degree of attention or time.

More than 750 doctors billed the
two highest-paying codes exclusively
for office visits, some for as long as
seven years straight, for instance.

The changes in billing patterns
vary sharply by region. For instance
the Milwaukee area saw a steep jump
in use of the two highest codes, from
19 percent at the start of the decade
to 45 percent in 2008. The Phoenix
and Salt Lake City areas also saw
hefty jumps. By contrast, some ma-
jor urban areas, including New York
City and Los Angeles, decreased
slightly over the decade.

Medicare has been paying for lon-
ger and more complex office visits
despite annual surveys by the fed-
eral Centers for Disease Control and
Prevention showing that the aver-
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U.S. counties in which doctors
billed the highest percentage* of
the two most expensive Medicare
codes for established patients in
2008.
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. Santa Rosa County, Fla. (60%)

. Escambia County, Fla. (57%)

. Merrimack County, N.H. (56%)

. Strafford County, N.H. (56%)

. Washington County, Okla. (56%)
. Colbert County, Ala. (55%)

. Baldwin County, Ala. (55%)

. Cumberland County, N.C. (55%)
. Shelby County, Ala. (54%)

. Whatcom County, Wash. (54%)
. Limestone County, Ala. (53%)

. Chittenden County, Vt. (53%)

. Warren County, Ohio (52%)

. Hunterdon County, N.J. (51%)

. York County, Maine (51%)

. Clay County, Fla. (51%)

. Arapahoe County, Colo. (50%)

. Imperial County, Calif. (50%)

. Adams County, Colo. (50%)

20.

Duval County, Fla. (50%)

*For counties with at least 100
claims in the sample citing either
or both of the top two billing codes
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age time doctors spent with patients
didn’t change much over the years.

Jerry Cromwell, a researcher with
RTI International in North Caro-
lina, in a 2006 study found the av-
erage Medicare doctor visit lasted
about 18 minutes, or less. Yet Medi-
care billing records show a
sharp rise in services over the
decade that were supposed
to take 25 minutes or longer
in face-to-face contact with a
patient.

Cromwell said it has been a
“real challenge” for Medicare
officials to verify how much
time doctors typically spend
with patients. He identified
“upcoding” as one possible

©2013 Center for Public Integrity 17

er over time — certainly not enough
to justify the sharp rise in more cost-
ly billings.

Eric Seiber, an Ohio State Univer-
sity researcher who has studied phy-
sician billing trends, said Medicare
officials have yet to conduct studies

‘PBS NewsHour: Doctors are

charging more for Medicare patients.

explanation for the discrep-
ancy.

The Medicare billing data do not
show that patients are getting more
infirm; their reasons for visiting
the doctor’s office were essentially
unchanged over the decade. And
the May report by the HHS inspec-
tor general said its review of 2010
Medicare claims found that many
high-end billers tended to treat
patients who were slightly younger
than average.

Researchers also said there’s not
much evidence that elderly people
on Medicare have been getting sick-

to determine to what extent the pay
scales are being manipulated.

“There is a lot of money there and
we have almost no handle on it. It’s
so hard to pin down,” Seiber said.

The Medicare billing data also
lend little support to the argu-
ment that many doctors on average
choose codes that are too low. In
2008, three times as many physi-
cians were billing only the two top
codes as picked the two lowest ones,
for instance.

In addition,

federal officials
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projected that Medicare overpaid
nearly $658 million in 2010 as a re-
sult of wrongly coded bills for office
visits at the second most expensive
payment level. Officials found un-
derpayments to be a tiny fraction of
that amount, or about $6.1 million,
according to government records.

Malcolm Sparrow, a health care
fraud expert and professor at the
John F. Kennedy School of Govern-
ment at Harvard University, said: “If
there are changes [in billing] over
time costing the public billions of
dollars, there should be an explana-
tion.”

Medicare manuals state that the
government trusts doctors to bill
accurately and pays bills “gener-
ally based solely on your representa-
tions” in the claim.

“When you submit a claim for ser-
vices performed for a Medicare [pa-
tient], you are filing a bill with the
federal government and certifying
that you have earned the payment
requested and complied with the
billing requirements,” the manual
reads.

Yet Medicare auditors through the
years have repeatedly detailed high
rates of doctor billing errors, though
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mostly in obscure audits which cap-
tured little public notice and spurred
little government action.

In June 2000, Medicare officials
identified incorrect coding as Medi-
care’s third most prominent error,
triggering $1.7 billion in suspect
payments. Much of the time, errors
paid doctors too much, not too little.

“These improper payments, as in
past years, could range from inad-
vertent mistakes to outright fraud
and abuse. We cannot quantify what
portion of the error rate is attribut-
able to fraud,” auditors wrote.

In 2001, members of a govern-
ment panel were so fed up with the
payment scales that they recom-
mended junking them. Two years
later, Congress passed Medicare re-
form legislation that called for stud-
ies to consider alternatives to the
pay scales.

But the law required Medicare of-
ficials to consult physicians’ groups
before making any changes, a legacy
of the decision to allow the AMA to
develop the codes. Medical groups
have since been able to block any
reform effort, according to former
government official Scully and other
insiders.

Scully said it was a “big mistake”
for the government to give the AMA
such a prominent role in creating
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the doctor payment yardstick. “As a
result the AMA has amassed enor-
mous power,” he said.

Medicare officials deny the AMA
and other medical groups have out-
sized influence over the payment
system. But they concede that the
system has been left in place for
years because they could not reach
an agreement on ways to improve it.

Most patients have no idea doctor
pay scales exist because Medicare
and other insurers don’t typically
help people decipher them. As own-
er of the copyrights on the codes
and their definitions, the AMA con-
trols their publication and aggres-
sively enforces its copyright.

Princeton University Professor
Uwe E. Reinhardt, a prominent
health care economist, said govern-
ment officials could have paid the
AMA a lump sum to develop the
codes, simplified them and retained
their ownership for taxpayers. Doing
so would have opened up the process
to public scrutiny and given patients
a better understanding of health
care finances. Other critics note that
millions of seniors might help the
government check on the veracity of
medical bills if they knew the lingo
and how to crack the codes.

“I wish I had some way to check
up on the billing process,” said Judy
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Ryden, a retired community college
teacher who is on Medicare and lives
in Grants Pass, Ore. “Unless I had
a degree in medical coding I have
no idea what all that means. I can’t
tell whether a charge is legitimate or
not,” she said.

AMA president Lazarus in his
statement noted that while the AMA
provides “guidance for the appro-
priate use” of billing codes, it “does
not profit in any way if physicians
bill an insurer for a complex service
rather than a simple service.”

Lazarus noted that the group
“does not receive a single taxpayer
dime” for its oversight of the codes.
He said the system “saves taxpay-
ers millions of dollars” by allowing
medical information to be commu-
nicated efficiently and reliably.”

Without the system, “the transfer
of vital information between physi-
cians, hospitals and health plans
would break down under an even
greater burden of costly paper-
work,” Lazarus said.

The payment system also has given
rise to a cottage industry of coding
experts and medical practice con-
sultants who conduct seminars for
doctors that often encourage higher
coding — in some cases through In-
ternet pitches that promise doctors
significantly higher profits.
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Medical organizations also teach
their members ways to code at high-
er levels legitimately. In one 2009
article, the academy of family physi-
cians noted that using the second-
highest level for most office visits
could put an additional $30,000 to
$75,000 in a doctor’s pocket.

As a result, the billing codes
intended to hold medical fees in
check have instead contributed to
spiraling Medicare costs.

Today, startlingly high rates of bill-
ing mistakes — many of them over-
charges — persist, according to
Medicare audits conducted in sev-
eral states.

In May 2011, Medicare contrac-
tor Palmetto GBA notified more
than 11,000 California doctors that
it would begin auditing their claims
for office visits after concluding that
too many were being billed at high-
level codes.

Another Medicare contractor
called Trailblazer audited patient
office visits in early 2010 in Virginia
and found mistakes in half the re-
cords it reviewed. A similar audit in
Colorado, New Mexico, Oklahoma
and Texas reported a 91% error rate
for billing for office visits.

©2013 Center for Public Integrity 20

Billy Quarles, a spokesman for
BlueCross BlueShield of South Car-
olina, which owns both companies,
said “inadequate documentation”
was the primary reason for the high
denial rates in the Trailblazer audit.

“In some cases the documenta-
tion available did not support the
level of service billed, but more
often, the documentation was not
sufficient to determine medical ne-
cessity or evidence of a face-to-face
encounter with the patient,” Quar-
les said.

A third Medicare contractor,
WPS Medicare, conducted a similar
review of doctors in Wisconsin, Illi-
nois, Michigan and Minnesota after
discovering unusually high levels
of the second highest code, most of
them coding errors on routine pa-
tient visits.

In both cases, the audits focused
on family practice doctors and spe-
cialists in internal medicine. Doc-
tors who failed to respond could
face denials of their claims.

Deliberately inflating bills to boost
profits can constitute health care
fraud, but few offenders face any li-
ability.

And chances of getting caught are
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very small because Medicare rarely
audits closely and typically has no
way of finding out unless someone
on the inside comes forward and
alerts them. Federal officials have
recently stepped up efforts to use
computers to detect abnormal bill-
ing patterns, however.

Many of the more than 50 “up-
coding” court cases reviewed by the
Center for Public Integrity resulted
from whistleblower lawsuits, often
filed by an employee who fears ret-
ribution after alerting superiors to
the billing problems. They can share
in money the government recoups,
and most cases are settled with no
admission of wrongdoing.

Minnesota family doctor David
Lang offers an example. He sued
his employer, the Apple Valley Medi-
cal Clinic in suburban Minneapolis,
as a whistleblower after concluding
that some of the 14 doctors work-
ing there were upcoding Medicare
claims.

He also took his findings to fed-
eral officials, who joined the civil
case.

In his suit, Lang said that when
he brought up some “extraordi-
narily high” doctor billings to the
clinic’s board, he faced threats and
retaliation.

For instance, he said he was ac-
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cused of seeing patients with “al-
cohol on his breath,” an allegation
Lang refuted by demanding a test,
which showed no liquor in his body,
according to court filings.

The Apple Valley clinic’s manag-
ers denied wrongdoing, though they
settled the suit by paying the govern-
ment more than $180,000 in Decem-
ber 2010. The clinic did not respond
to requests for comment. But Lang,
a partner in the clinic, says it now
bills properly.

“We’ve cleaned it up,” he said.

Lang said in an interview that
he believes billing irregularities
are “prevalent” in medical offices.
He said some doctors overbill “con-
sciously and without remorse,” while
others may regard inflating a few
service codes as a relatively harm-
less way to help defray rising office
expenses — or to silently protest
what they regard as stingy pay from
Medicare.

According to Lang, Medicare of-
ficials should publicize these cases
widely to limit what he called “rob-
bing from the public.”

But that seldom happens.

Like many others, Lang’s lawsuit
file was sealed by a federal court
judge with only his initial allega-
tions made public.

Even criminal prosecutions con-
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ducted in open court may not bring
a significant penalty. Several crimi-
nal cases reviewed were settled with
a plea bargain that not only kept the
doctor out of jail, but also let him
continue participating in Medicare.

Billing administrator Lynne Lew-
is helped trigger such a case after
concluding that her boss, Massachu-
setts pain specialist Dr. Anil Kumar,
was “upcoding” some bills.

When she confronted Kumar
about his billing tactics, he testily
told her that he did business that
way “long before you came,” and
would do so “while you are here”
and “long after you are gone,” ac-
cording to her lawsuit.

The tongue lashing didn’t deter
Lewis. She filed a whistleblower law-
suit against the doctor and federal
authorities charged Kumar with
health care fraud.

Prosecutors accused Kumar of
fraudulently billing every new pa-
tient visit as if it were a consultation
referred by another doctor. At the
time, Medicare paid more for con-
sultations than for simple office vis-
its.

In June 2010, Kumar agreed to
pay the government $586,000 in a
settlement deal in which he did not
admit any wrongdoing. He still prac-
tices in Stoneham, Mass., and is in
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good standing with Medicare. He
had no comment.

Though the Obama administra-
tion has made a significant commit-
ment to cracking down on Medicare
fraud and abuse, officials don’t ap-
pear to have an aggressive strategy
for cutting down on medical coding
abuses.

CMS acting Administrator Mari-
lyn Tavenner earlier this year con-
firmed that the agency planned to
contact as many as 5,000 doctors it
identified as billing outside norms,
but said the effort was “not intended
to be punitive or sent as an indica-
tion of fraud.”

She said the agency would focus
on the top ten high billers in each
Medicare region as a first step, but
that it might cost the agency more to
investigate suspicious claims than it
could collect.

The agency, Tavenner wrote in
a letter published in the May IG re-
port, “must take into account the
respective return on investment of
medical review activities.”

It is clear that CMS is meeting
resistance to fraud-control audits
from doctors’ groups — and threats
that some physicians might dump
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Medicare patients if the government
doesn’t back off.

In December of 2011, Califor-
nia Medical Association president
Dr. James T. Hay fired off a letter
to federal officials in Washington
noting that audits of doctor billings
have “created great consternation”
among the state’s doctors and sad-
dled them with what he deemed an
“enormous administrative burden”
on their office staffs.

“Clearly, physicians want their
purposefully overbilling and illegal-
ly behaving peers to be found and
stopped. We also want to be paid
fairly,” Hay later wrote in a CMA
publication.

Hay added a threat that target-
ing doctors for review unfairly “will
only further induce physicians to
decrease or stop their participation
in the Medicare program.”

Asked about the controversy,
Medicare officials said they didn’t
believe the limited number of pro-
posed audits would lead doctors to
dump Medicare patients. Officials
said they had responded to the let-
ter by “conducting a telephone con-
ference and additional discussions
with [Medicare payment contrac-
tor] Palmetto,” but declined to offer
details.

These sorts of clashes are likely
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to become more common. Several
provisions in the health care reform
law step up penalties for doctors
and hospitals who fail to return any
overpayments within 60 days, for in-
stance.

In draft regulations, Medicare
officials predicted the new policies
would result in about 125,000 medi-
cal providers returning from three
to five overpayments each during a
typical year.

Many experts also predict an even
sharper clash lies ahead over elec-
tronic health records, which Medi-
care officials are pushing doctors
and hospitals to purchase, and also
are widely marketed for their power
to document higher billing codes —
and thus boost the bottom line. More
than half of doctors billing Medicare
used the devices in 2011, and more
are expected to do so.

Reinhardt, the health economist,
said that government must be cau-
tious to pay health professionals
properly for their work, and that un-
der the current coding system, fees
often are too low, which in turn en-
courages higher coding.

“If it is a dishonest payment sys-
tem, doctors will be dishonest,” Re-
inhardt said.
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Cabinet officials signal
crackdown on Medicare

billing abuse

By Fred Schulte and Joe Eaton
Published Online: September 24, 2012

OP FEDERAL offi-

cials are stepping up

scrutiny for doctors
and hospitals that may be
cheating Medicare by using
electronic health records to
improperly bill the health
plan for more complex and
costly services than they de-
liver.

U.S. Health and Human '
Services Secretary Kath- Health and Human Services Secretary
Kathleen Sebellius, with attorney general
Eric Holder. Jacquelyn Martin/AP

e } s 4

leen Sebelius and Attorney
General Eric Holder noti-
fied five medical groups of
their intention to ramp up investigative oversight, including possible
criminal prosecutions, by letter on Monday.

The government action follows The Center for Public Integrity’s
“Cracking the Codes” series, published last week. The year-long in-
vestigation found that thousands of medical professionals have steadily
billed higher rates for treating seniors on Medicare over the last decade
— adding $11 billion or more to their fees.
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The Center’s probe uncovered a broad range of costly billing errors
and abuses that have plagued Medicare for years—from confusion
over how to pick proper payment codes to outright overcharges. The
findings indicated that Medicare billing problems are worsening as
doctors and hospitals switch to electronic health records.

“There are troubling indications that some providers are using
this technology to game the system, possibly to obtain payments to
which they are not entitled,” the letter states, adding: “There are also
reports that some hospitals may be using electronic health records
to facilitate ‘upcoding’ of the intensity of care or severity of patients’
condition as a means to profit with no commensurate improvements
in the quality of care.”

The letter said that “false documentation of care is not just bad
patient care; it’s illegal.” The Centers for Medicare and Medicaid Ser-
vices, which oversees the program “is specifically reviewing billing
through audits to identify and prevent improper billing.” The letter
went on to say that CMS is “initiating more extensive medical reviews
to ensure that providers are coding...accurately.”

The letter adds that “law enforcement will take appropriate steps to
pursue health care providers who misuse electronic health records to bill
for services never provided. The Department of Justice, Department of
Health and Human Services, the FBI and other law enforcement agen-
cies are monitoring these trends and will take action where warranted.”

Most of the five groups sent the letter on Monday had no com-
ment. The American Hospital Association said it agreed that upcod-
ing should not be tolerated, but added that “more accurate documen-
tation and coding does not necessarily equate with fraud.” The group
also asked federal officials to develop national guidelines for hospital
emergency department and clinic visits —a request the group said it
hade made 11 times since 2001.

The group said it does not question the need for auditing to identify
billing errors, but added that “the flood of new auditing programs...is
drowning hospitals with a deluge of redundant audits, unmanageable
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Letter from Health and Human Services and the Justice Department

September 24, 2012

American Hospital Association Federation of American Hospitals
Richard Umbdenstock Charles N. Kahn, IIT

President and Chief Executive Officer President and Chief Executive Officer
325 Seventh Street, N.W. 750 9th Street, NW, Suite 600
Washington, DC 20004 Washington, DC 20001-4524
Association of Academic Health Centers Association of American Medical Colleges
Steve Wartman Darrell G. Kirch, M.D.

President and Chief Executive Officer President and Chief Executive Officer
1400 Sixteenth Street, NW, Suite 720 2450 N Street, NW

Washington, DC 20036 Washington, DC 20037-1126
National A iation of Public Hospitals and

Health Systems

Bruce Siegel, MD, MPH

President and Chief Executive Officer
1301 Pennsylvania Avenue, NW
Suite 950

Washington DC 20004

Dear Chief Executive Officers:

As leaders in the health care system, our nation’s hospitals have been at the forefront of adopting
electronic health records for use in coordinating care, improving quality, reducing paperwork,
and eliminating duplicative tests. Over 55 percent of hospitals have already qualified for
incentive payments authorized by Congress to encourage health care providers to adopt and
meaningfully use this technology. Used appropriately, electronic health records have the
potential to save money and save lives.

However, there are troubling indications that some providers are using this technology to game
the system, possibly to obtain payments to which they are not entitled. False documentation of
care is not just bad patient care; it’s illegal. These indications include potential “cloning” of
medical records in order to inflate what providers get paid. There are also reports that some
hospitals may be using electronic health records to facilitate “upcoding” of the intensity of care
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Letter from Health and Human Services and the Justice Department

or severity of patients’ condition as a means to profit with no commensurate improvement in the
quality of care.

This letter underscores our resolve to ensure payment accuracy and to prevent and prosecute
health care fraud. A patient’s care information must be verified individually to ensure accuracy:
it cannot be cut and pasted from a different record of the patient, which risks medical errors as
well as overpayments. The Centers for Medicare and Medicaid Services (CMS) is specifically
reviewing billing through audits to identify and prevent improperly billing. Additionally, CMS
is initiating more extensive medical reviews to ensure that providers are coding evaluation and
management services accurately. This includes comparative billing reports that identify outlier
facilities. CMS has the authority to address inappropriate increases in coding intensity in its
payment rules, and CMS will consider future payment reductions as warranted.

We will not tolerate health care fraud. The President initiated in 2009 an unprecedented Cabinet-
level effort to combat heath care fraud and protect the Medicare trust fund, and we take those
responsibilities very seriously.

Law enforcement will take appropriate steps to pursue health care providers who misuse
electronic health records to bill for services never provided. The Department of Justice,
Department of Health and Human Services, the FBI, and other law enforcement agencies are
monitoring these trends, and will take action where warranted. New tools provided by the health
care law authotize CMS to stop Medicare payments upon suspicion of fraud and to mine data to
detect it in the first place. These efforts have contributed to record-high collections and
prosecutions. Prosecutions in 2011 were 75 percent higher than in 2008. That said, we will
continue to escalate our efforts to prevent fraud and pursue it aggressively when it has occurred.

The nation’s hospitals share our goal of a health system that offers high quality, affordable care.
We thank you for your relentless work toward this goal which can be better achieved once all
Americans have privacy-protected electronic health records. The health information technology
incentive program promotes electronic health records that go beyond documentation and billing
and towards meaningful use as a foundation for new payment and delivery models. The
Affordable Care Act has accelerated the spread of such models like Accountable Care
Organizations, patient-centered homes, and value-based purchasing which shift the incentives
away from volume and towards value. As we phase-in electronic health records, though, we ask
for your help in ensuring that these tools are not misused or abused.

Sincerely,
-
Kathleen Sebelius Eric H. Holder, Jr.
Secretary Attorney General
U.8. Department of Health & Human Services U.S. Department of Justice
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medical record requests and inappropriate payment denials.”

The suggestion that digital medical gear has fueled a rise in po-
tentially improper medical billing is a touchy one for the Obama ad-
ministration, which has championed electronic health records as a
means to both improve the quality of medical care and cut costs. The
administration is spending more than $30 billion in economic stimu-
lus funds to help doctors and hospitals purchase the gear. More than
half the nation’s hospitals have received some payments from the pro-
gram, according to HHS.

But critics have also noted that digital medical and billing equip-
ment can with the touch of a button create an exquisitely detailed
medical file and thus present a challenge to government auditors con-
cerned about preventing fraud.

The letter sent Monday was the first acknowledgment by top federal
officials that the digital era may spawn more costly Medicare fraud
and billing abuse. In the past, federal officials have largely accepted
the explanations of doctors and hospitals that higher-level billings are
mainly the result of patients on Medicare getting sicker and older and
taking more time to treat—even though there’s little evidence to back
that view.

Sebelius and Holder took aim at the common practice of using
electronic health record software to “clone” documentation from pre-
vious medical visits “in order to inflate what providers get paid.”

“We will not tolerate health care fraud,” the letter states. “The Pres-
ident initiated in 2009 an unprecedented cabinet-level effort to com-
bat health care fraud and protect the Medicare trust fund and we take
those responsibilities very seriously,” the letter states.

Medicare’s shaky finances also have emerged as a presidential cam-
paign issue, with both Barack Obama and Mitt Romney promising to
tame its spending growth while protecting seniors. But there’s been
little talk about the impact of billing and coding practices in driving
up costs, and what to do about them.

Medicare pays doctors for office visits using five escalating payment
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Response from American Hospital Association

Liberty Ptace, Suite 700
325 Seventh Street, NW
/ ‘Washington, DC 20004-2802
(202) 638-1100 Phone
American Hospital WAl
Association

September 24,2012

The Honorable Kathleen Sebelius The Honorable Eric H. Holder, Jr.
Secretary Attorney General

Department of Health and Human Services U.S. Department of Justice

200 Independence Ave., S.W. 950 Pennsylvania Ave., N.W.
Room 445-G Washington, DC 20530

‘Washington, DC 20201
Dear Secretary Sebelius and Attorney General Holder:

America’s hospitals take seriously their obligation to properly bill for the services they provide to
Medicare and Medicaid beneficiaries. Hospitals have a longstanding commitment to compliance,
establishing programs and committing resources to ensure that they receive only the payment to
which they are entitled. We agree that the alleged practices described in your letter, such as the so-
called “cloning” of medical records and “upcoding” of the intensity of care, should not be tolerated.

Electronic health records hold great promise for improving the efficiency and effectiveness of care.
Hospitals have made great strides to comply with the Administration’s regulations for implementing
this technology, which also enhances their ability to correctly document and code the care a patient
has received.

It’s critically important to recognize that more accurate documentation and coding does not
necessarily equate with fraud. Medicare and Medicaid payment rules are highly complex and the
complexity is increasing. We have made numerous requests to the Centers for Medicare &
Medicaid Services (CMS) to develop national guidelines for the reporting of hospital emergency
department (ED) and clinic visits. This is a request that the AHA has made to CMS 11 times
(starting in 2001) since the outpatient prospective payment system (OPPS) was first
implemented.

Since April 2000, hospitals have been using the American Medical Association’s (AMA)
Current Procedural Terminology (CPT®) evaluation and management (E/M) codes to report
facility resources for clinic and ED visits. Recognizing that the E/M descriptors, which were
designed to reflect the activities of physicians, did not adequately describe the range and mix of
services provided in hospitals, CMS instructed hospitals to develop internal hospital guidelines
to determine the level of clinic or ED services provided. In 2003, the AHA and the American
Health Information Management Association (AHIMA) recommended that CMS implement
national hospital E/M visit guidelines based on the work of an independent expert panel
comprised of representatives with coding, health information management, documentation,
billing, nursing, finance, auditing and medical experience.
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Response from American Hospital Association

In the 2004 and 2005 OPPS rules, CMS stated it would consider national coding guidelines
recommended by the panel. However, to date, CMS has not established national hospital
E/M guidelines.

For calendar year (CY) 2013, as it has for every year since implementing OPPS, CMS proposes
that, until national guidelines are established, hospitals should continue to report visits according
to their own internal hospital guidelines to determine the different levels of clinic and ED visits.
In the proposed rule, CMS notes its continued expectation that hospitals’ internal guidelines
should comport with the principles listed in the 2008 OPPS final rule. Hospitals with more
specific questions related to the creation of internal guidelines are directed to contact their local
fiscal intermediaries or Medicare Administrative Contractors (MACs).

The AHA has long called for national guidelines for hospital ED and clinic visits, and we
stand ready to work with CMS in the development and vetting of such guidelines. Once
national guidelines are developed, we recommend that a formal proposal be presented to
the AMA’s CPT® Editorial Panel to create unique CPT® codes for hospital reporting of ED
and clinic visits based on the national guidelines. These codes then could be widely reported
by hospitals to all payers.

Hospitals share the Administration’s goal of a health system that offers high-quality, affordable
care and work hard to ensure billing is correct the first time. What’s needed is clearer guidance
from CMS, not duplicative audits that divert much needed resources from patient care. In recent
years, CMS has drastically increased the number of program integrity auditors that review
hospital payments to identify improper payments. No one questions the need for auditors to
identify billing mistakes; but the flood of new auditing programs, such as Recovery Audit
Contractors, MACs and others, is drowning hospitals with a deluge of redundant audits,
unmanageable medical record requests and inappropriate payment denials. For example,
respondents to AHAs latest RACTrac survey are appealing more than 40 percent of denials with
a success rate of 75 percent. While the payment accuracy programs may be well intentioned,
they need to be streamlined with duplicative audits eliminated and inappropriate denials halted.
Furthermore, investments should be made in provider education and payment system fixes to
prevent payment mistakes before they occur.

Thank you for your attention to this issue. On behalf of our more than 5,000 member hospitals,
health systems and other health care organizations, and our 42,000 individual members, we look
forward to working with you and other stakeholders as we continue to improve health care for
patients.

Sincerely,

Rich Umbdenstock
President and CEO
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codes, which range from a minimal visit of about five minutes for about
$20 to about $140 paid for more complex treatments that generally take
40 minutes or more of face-to-face time with the doctor. Federal of-
ficials expect doctors to report a range of the five codes because some
patients require more time and effort to treat than others. Medicare
uses the scales to pay for more than 200 million office visits each year
and other doctor services that cost taxpayers more than $33 billion.

But doctors over the past decade have increasingly spurned lower-
level codes for ones that pay better —even though there’s little hard
evidence that they spent more time with patients or that patients were
sicker and required more complicated and time-consuming care.
Hospitals also use the billing codes, and the Center found similar
problems with billing for emergency room services.

More than 7,500 physicians billed the two top-paying codes for
three out of four office visits in 2008, a sharp rise from the numbers of
doctors who did so at the start of the decade, the Center’s data analy-
sis found. Officials said such changes in billing can signal that some
doctors are billing for more complex services than they delivered, a
practice known as “upcoding.”

As the government has invested more heavily in electronic health
records, hundreds of technology firms have begun marketing digital
records system, often doing so by promising doctors and hospitals that
they can significantly boost revenues with the devices.

Most manufacturers and the hospitals using the gear contend that
the digital gear merely allows them to more efficiently bill for their
services, which in the past were often done by hand.

In 2010 alone, Medicare paid for more than six million more pa-
tient visits at the second highest level code, 99214, than the year be-
fore. That upsurge cost Medicare more than $1 billion, government
records show.

CMS acting Administrator Marilyn Tavenner earlier this year con-
firmed that the agency planned to contact as many as 5,000 doctors
it identified as billing outside norms, but said the effort was “not in-
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tended to be punitive or sent as an indication of fraud.”

She said the agency would focus on the top ten high billers in each
Medicare region as a first step, but that it might cost the agency more
to investigate suspicious claims than it could collect.

The agency, Tavenner wrote in a letter published in a May Inspec-
tor General’s report , “must take into account the respective return on
investment of medical review activities.”

The five medical groups sent the letter are: the American Hospital
Association, the Association of Academic Health Centers, the Nation-
al Association of Public Hospitals and Health Systems, the Federation
of American Hospitals.

The association of public hospitals said in a statement that it “shares
the government’s goal of a health care system that offers high-quality,
affordable care. Our hospitals and health systems adhere to high ethi-
cal standards and reject practices that might result in fraudulent or
improper claims. We stand ready to help regulators understand fully
the many aspects of electronic health record use in the hospital set-
ting as they consider actions to ensure proper billing practices.”

HHS IG pledges focus on
Medicare billing abuse involving

electronic records

By Fred Schulte
Published Online: October 24, 2012

EDERAL OFFICIALS will focus on possible Medicare over-

billing by doctors and hospitals that use electronic medical re-

cords, a top government fraud investigator said Wednesday, in
announcing investigative priorities for the coming year.

“Electronic medical records can improve quality of care and effi-

ciency and help us uncover cases of fraud and abuse. At the same
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time, we must guard against the use of electronic records to cover up
crime,” said Daniel Levinson, the Department of Health and Human
Services inspector general, in a video presentation.

The video posted on the agency’s website on Wednesday summa-
rized the inspector general’s “work plan,” for 2013, a listing of Medicare
and Medicaid fraud fighting efforts the agency plans to emphasize.

The plan states that the agency “will identify fraud and abuse vul-
nerabilities in electronic health records (EHR) systems as articulated
in literature and by ex-
perts to determine how
certified EHR systems
address these vulner-
abilities.” The agency
did not provide further
details of its review.

The economics of
switching to electronic
health records is re-
ceiving new scrutiny in
the wake of the Center
for Public Integrity’s

Daniel R. Levmson, Inspector General for
the U.S. Department of Health and Human

« . , Services, at a press conference in February
Cracking  the Codes™ 9515 | \'Otero/aP

series, which found that
thousands of medical
professionals have steadily billed higher rates for treating seniors
on Medicare over the last decade — adding $11 billion or more to
their fees. The investigation suggested that Medicare billing errors
and abuses are worsening as doctors and hospitals switch to electronic
health records. A similar report was subsequently published by the
New York Times.

Earlier this month, Dr. Farzad Mostashari, the Obama administra-
tion’s National Coordinator for Health Information Technology, said
he would ask a panel of policy experts to examine the billing contro-
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Letter to HHS Secretary Kathleen Sebelius

Wnited States Denate

WASHINGTON, DC 20510

Qctober 17,2012
The Honorable Kathleen Sebelius
Secretary
U.S. Department of Health and Human Services
200 Independence Avenue SW

Washington, DC 20201
Dear Secretary Scbelius:

We write to formally request that relevant staff from the Centers for Medicare and Medicaid Services
(CMS) and the Office of the National Coordinator for Health Information Technology (ONC) meet with
staff from the Senate Finance and Senate Health, Education, Labor, and Pensions Committees regarding
the final rule for the Stage 2 of Meaningful Use for the adoption of electronic health records.

We app the Administration’s i to having dial with Congress on the issue of our
nation's adoption of electronic heahh records; however, the recent briefing did not provide sufficient time
and opportunity to fully cover the full range of qucsuuns rcganilng the final rule and related
implementation issues, many of which have been i 2L with our i directly

i ted by this program. For ple, recent meﬁnarcporusnd i lysis have highlighted
several impor!a.nt qucslinns to address:

s Does the use of taxpayer-subsidized electronic health records (EHRs), in some circumstances,
actually inerease the utilization of diagnostic tests rather than reduce them? What is the
Administration’s strategy to address what may be an unintended consequence of federal policy —
higher utilization of tests and higher spending across the health system?

s Have some health care providers received federal subsidies for EHR systems they already had in
place prior to the ad.ognon of federal standards and mandates? If so, whal  steps i is the
Administration taking to recoup any inappropriate pay and what i prog;

integrity measures have been adopted?

s Has the digitalization of records and broader adoption of EHRs i d providers’ billing of
Medicare and thereby increased the overall costs of the program for taxpayers?"

s Since federal rule-making has largely focused on stakeholders’ adoption and * ingful use” of
EHRs, what is the Administration’s strategy for meaningful lnlﬂopersblllty‘ since they
ledge current i perability standards remain insufficient and incomplete?”

The final rule for Stage 2 of Meaningful Use affects the direction of health care delivery and the future
use of health information technology across our nation, To date, more than $6.6 billion has been paid out
in incentives to health care providers. Fully und ding the next steps for this significant federal
investment and the decisions made in the fnal rule are a eritical part of fulfilling our role in conducting
ight over this p and g the concerns of our consti as elected Members of
Congress. Ther\efom we respeclfuily mqucst a.nother meeting, with the nbjectl\'e to ensure an
opportunity to fully discuss the and continue the p 1 that was
started during the recent briefing, but which Administration staff did not have sufficient time to complete.
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Letter to HHS Secretary Kathleen Sebelius

We believe this additional conversation will provide an mpomm opportunity for Lhc Department of
Health and Human Services to hear from and respond to 'y | on this
issue. To ensure the most productive and efficient meeting, we further requm that the relevant staff with
appropriate technical knowledge of the final rule are made available no later than October 26, 2012, for as
much time as is necessary to adequately respond to the questions we have on the final rule for Stage 2.

Thank you in advance for your prompt attention to this request.

%*—:ﬁﬁ—-

'Abelson, Reed and Creswell, Julie. “U.S. Warnmg 1] Hospltals on Medlcam Bll[ Abuses.” Thc 'Ncw
. 012/09/25/t 55/US-WAMS |

York Times, September 24, 2012, http

medtcsm—izllllng html? r=0
|Hanllh.Beat, “Incemwes Gomg To Doc‘mni Who Wcr: A].rcad)' Using Hea]UI IT:* Oclnber 13, 20I 1%
I 1

t_kegl.lh-n asm- "t lﬂlmlggﬂuﬂj
* Soumerai, Stephen and Koppel, Ross. “A Major Glitch for Digitized Health-Care Records,” The Wall
Stme‘l: Jouma] Scptember I?‘ ZOI?.
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versy. Mostashari said he wants to find out if the digital systems are trig-
gering higher billing codes by allowing doctors to cut and paste records
from prior encounters with a patient, a practice known as “cloning.”

Many experts say that this process can raise the size of a patient’s
bill, even though it reflects little in the way of added or necessary
medical service.

Dr. Stephen R. Levinson, a Connecticut physician and expert on
medical coding and billing issues, called the inspector general’s focus
a “warning shot across the bow” for physicians. While Medicare re-
quires an efficient auditing effort, Levinson also criticized the “puni-
tive nature” of the audits, which are “turning physicians off.”

Other critics have noted that the software itself may encourage
medical professionals to bill for more complex and costly services than
they actually deliver — a practice known as “upcoding.”

Republicans in Congress also are expressing concern about the
government’s program to spend more than $30 billion helping doc-
tors and hospital purchase digital record keeping systems—and to use
them as a means to improve the quality of medical care.

In an Oct. 17 letter [see previous two page] to HHS Secretary Kath-
leen Sebelius, four Republican senators raised questions about wheth-
er electronic health records are hiking the number of medical tests
doctors ordered as well as boosting billing and “thereby [increasing]
the overall costs of the program” to taxpayers.

Support the Center: Donate Today

The Center for Public Integrity would cease to exist if
not for the generous support of individuals like you. Help
keep transparency and accountability alive and thriving
by becoming a new or recurring member to support
investigations like Cracking the Codes. To make a recurring gift, click
here when you are online or visit www.publicintegrity.org.
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Hospitals grab at least $1
billion in extra fees for
emergency room visits

By Joe Eaton and David Donald
Published Online: September 20, 2012

UDGING by their bills, it in the country — far sicker than pa-

would appear that elderly pa- tients at most other hospitals.

tients treated in the emergen- In 2008, the hospital billed Medi-
cy room at Baylor Medical Center in  care for the two most expensive lev-
Irving, Texas, are among the sickest els of care for eight of every 10 pa-
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tients it treated and released from
its emergency room — almost twice
the national average, according to a
Center for Public Integrity analysis.
Among those claims, 64 percent of
the total were for the most expen-
sive level of care.

But the charges may have more to
do with billing practices than sicker
patients. A Baylor representative
conceded hospital billing for emer-
gency room care “did not align with
industry trends,” but said that the
hospital since 2009 has reined in its
charges.

The Texas hospital’s billing pat-
tern is far from unique. Between
2001 and 2008, hospitals across
the country dramatically increased
their Medicare billing for emergen-
cy room care, adding more than $1
billion to the cost of the program
to taxpayers, a Center investigation
has found. The fees are based on a
system of billing codes — so-called
evaluation and management codes
— that makes higher payments for
treatments that require more time
and resources.

Use of the top two most expen-
sive codes for emergency room care
nationwide nearly doubled, from 25
percent to 45 percent of all claims,
during the time period examined.
In many cases, these claims were not
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for treating patients with life-threat-
ening injuries. Instead, the claims
the Center analyzed included only
patients who were sent home from
the emergency room without be-
ing admitted to the hospital. Often,
they were treated for seemingly mi-
nor injuries and complaints.

While taxpayers footed most of
the bill, the charges also hit elderly
patients in the pocketbook, increas-
ing the amount of their 20-percent
co-payments for emergency room
care.

Hospitals and federal officials say
the rise has likely been caused by
an increase in sicker patients seek-
ing care in emergency rooms, more
accurate billing on the part of hos-
pitals, and an increasing number of
options for patients who aren’t as
sick — options that include retail-
based clinics and urgent care facili-
ties. But the Center’s investigation
found that the surge in billing also
reflects lax government oversight,
confusion about proper billing stan-
dards, and widespread payment er-
rors that have plagued Medicare
for more than a decade. And the
data suggest that some hospitals are
working the billing system — and its
flaws — to maximize payments.

Dr. Donald Berwick, the immedi-
ate past administrator of the Centers
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for Medicare and Medic-
aid Services (CMS), which
administers the Medicare
program, said a small por-
tion of the billing increase
is likely caused by outright
fraud, but in the major-
ity of cases hospitals are
legally boosting profits by
targeting the vulnerabili-
ties of Medicare’s payment
system. “They are learning
how to play the game,” Ber-
wick said about the hospi-
tals.
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Former Medicare Administrator Dr. Donald
Berwick gestures during an interview with The
Associated Press. J. David Ake/AP

Hospital industry insid-
ers say it’s no secret that
hospitals are pushing the limits to
bill higher-priced Medicare codes, a
practice known as upcoding. “There
is such financial pressure to upcode,”
said Barbara Vandegrift, a health
care consultant at Tennessee-based
Quorum Health Resources. “It’s ‘wait
until we get caught and we’ll fight it
at that point.””

Few hospitals, however, are being
scrutinized. Medicare officials are
aware of the rising expense of emer-
gency room billing for evaluation
and management services, but the
agency has downplayed the prob-
lem and done little to verify the ac-
curacy of hospital emergency room
charges. Instead, it has given hospi-

tals a free hand to set their own bill-
ing policies, with little agency guid-
ance and even less auditing.

Since 2000, hospitals have chosen
among five codes to bill Medicare and
other insurers for evaluating emer-
gency room patients and coordinat-
ing their treatment. This hospital “fa-
cility fee,” which can add millions of
dollars to the hospital’s bottom line in
the course of a year, ranges from $50
to $324, depending on which code is
chosen for any given case. It comes on
top of physician charges.
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Hospital billing of the two most expensive emergency room codes —
99284 and 99285 — jumped while less expensive codes — 99281 through
999283 — dropped off. The billing codes represent the varying levels of
hospital resources required for different types of care; the codes call for
payments ranging from $50 to $324, and come on top of physician fees.
The codes were developed for physicians, not hospitals. Yet Medicare's
administrator has balked at implementing uniform standards governing
how hospitals determine which codes to bill. Instead, Medicare relies on
hospitals to set their own internal rules.

Emergency Room Visits
Higher-numbered codes receive higher payments from Medicare.

Percentage of visits charged Percentage of visits charged
at higher-level codes at lower-level codes
40%
_-_-'—?32—8—3-.__\-
30%
99284
99282
20%
99285
10%
99281
0%
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Graphic by Timothy Meko
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The system dates back to a change
in federal law requiring hospitals
be paid a set fee for services, rather
than a blanket payment based on
the cost of providing care, which
was meant to save the program mon-
ey. Yet instead of developing special-
ized billing codes just for hospitals,
CMS since 2000 has required hospi-
tals to file claims using a set of codes
developed and licensed for physi-
cian billing by the American Medi-
cal Association — so-called Current
Procedural Terminology, or CPT,
codes. The lack of specific hospital
codes, or guidelines for how hospi-
tals should use physician codes, has
left the system open to broad inter-
pretation by hospitals.

“All the hospitals looked at each
other and said, ‘OK, how are we go-
ing to do this?’ To make a long story
very short, we still have no guide-
lines,” said Duane Abbey, a hospital
billing consultant in California.

Medicare administrators acknowl-
edge as much. Since 2000, CMS has
repeatedly announced plans to de-
velop new hospital evaluation and
management codes, or at least pro-
vide national guidelines for hospital
billing. But the agency has failed to
deliver. Instead, CMS requires hospi-
tals to develop their own guidelines
for billing those codes designed for
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doctors. Some follow strict internal
policies, Abbey and other hospitals
billing consultants said, while oth-
ers wildly inflate charges, regularly
change their billing criteria, and
sometimes fail to follow even their
own lax internal policies.

“The whole issue of the E and M
levels for the emergency department
... 1s an absolute mess,” Abbey said.

Left to develop their own billing
rules, hospitals have flocked to
higher paying emergency room
codes. Leatrice Ford, an indepen-
dent consultant in Louisville, Ky,
who uses Medicare claims data to
advise hospitals on their emergency
room billing, said it’s well known in
the industry that many hospitals in-
flate their charges. But Ford said it’s
a tough sell for a consultant to con-
vince hospitals their billing is too
high. “In my experience hospitals
are reluctant to give up their over-
payments,” Ford said. The reason,
she said, is that Medicare and the
contractors it employs to administer
payments are not checking.

“I have never once seen or heard
of anyone being audited or called
on the carpet for their distribution
of E and M codes,” Ford said. “That’s
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a standard audit for physician prac-
tices, but I've never seen a hospital
get in trouble for it.”

In 2008, more than 500 hospi-
tals of the more than 2,400 in the
database billed the two
most expensive codes for
more than 60 percent of
patients. More than 100
billed the two most ex-
pensive codes for at least
70 percent of patients.

Some — like Baylor
Medical Center in Irving
— were even higher. In
2007, Yuma Regional
Medical Center, a 369-
bed nonprofit hospital
in southwestern Ari-
zona, billed the top two
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the claims, Walz said elderly winter
visitors have driven up the hospital’s
number of serious emergency room
cases. Yuma claims data reviewed by
the Center for Public Integrity, how-

Percentage of Medicare emergency
room claims billed at the two highest
levels, by county

. Fourth Quarter, 2008 o i £
most expensive codes for ——>—— e
01 000 2003 2004 2005 200G 2007 2008

eight of every 10 Medi-
care emergency room
patients. Billing at the
hospital made Yuma,
Arizona, the nation’s re-
gional leader for the per-
centage of billing of the

Il 0-25 percent of billing in two highest codes

Il 26-50 percent of billing in two highest codes
51 percent and higher of billing in two highest codes

Analysis/mapping

by Palantir Technologies/Graphic assistance by
Timothy Meko.

top two levels of E and
M codes, far higher than
metropolitan areas like
City and Chicago.
Yuma’s CEO Pat Walz, howev-
er, said the charges are accurate.
When the Center first asked about

New York

ever, suggest the average age of the
hospital’s emergency room patients
remained steady from 2001 to 2008
at around 77 years old.

Walz also conceded that the in-
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stallation of Medhost, an electronic
emergency department information
system, was likely one of the most
significant drivers of the hospital’s
push toward more expensive codes.
Before Medhost, nurses and doctors
wrote patient notes by hand, Walz
said. Computerized charting cap-
tured much more of the work they
actually performed, which he said
resulted in higher E and M levels.

But Walz said the electronic sys-
tem is not overcharging Medicare.
Rather, it is simply helping the hospi-
tal make money from care that once
fell through the cracks. “If you look
at any industry — as it goes from hu-
man to electronic input, the same
thing is going to happen,” Walz said.

Walz said Medhost has paid for
itself through increased billing, but
he said the decision to install it was
not financial. “We did it to improve
the quality of patient care,” he said.
Medhost did not respond to requests
for comment.

The Centers for Medicare and Med-
icaid Services has so far downplayed
the spike of hospital billing. In 2011
comments published in the Fed-
eral Register, CMS said it noticed
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a “slight shift” toward hospital bill-
ing of more expensive evaluation
and management codes. The agency
said it also noticed that emergency
room charges for the higher-level
visits “seem to be trending upward
year over year.”

Presented with the Center’s anal-
ysis, which shows a far more dra-
matic shift toward expensive codes,
CMS declined interview requests.
But in written responses to ques-
tions, the agency’s press office said
the trend is only “notable” over sev-
eral years. Considered year to year,
as the agency said it examined the
data, the higher level codes increase
at no more than 2 percent.

Further, the agency wrote that
the trend may reflect more accurate
coding by hospitals and physicians
rather than upcoding. Indeed, the
agency said its advisory panel, which
is made up of physicians, hospital
administrators and other hospital fi-
nancial staff, told CMS that the rise
in billing is a result of hospitals get-
ting better at capturing their costs.

“They would argue that the costs
were inadequately reflected in our
data several years ago,” the agency
wrote, “so the increases we are see-
ing now are bringing the payment
system to where it should have been
all along.”
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Dr. Scott Manaker, a professor
of medicine at the University of
Pennsylvania Perelman School of
Medicine, a member of the panel,
said there are a number of possible
causes for the rise in high-level bill-
ing, including more accurate hospi-
tal coding. Manaker said he doubts
upcoding is the major cause, but said
it’s impossible for the panel to deter-
mine without examining individual
patient charts and hospital billing
records, which it has not done.

Another panel member said hos-
pital emergency room billing has
not been a critical issue during meet-
ings. “In my four years in the panel
there has not been a lot of discus-
sion of E and M leveling on the facil-
ity side,” said Judith Kelly, director
of health information management
at Unity Health System in Rochester,
N.Y. To address the issue, Kelly said
CMS should issue hospital-specific
billing codes or guidelines for emer-
gency care. “When there is ambigu-
ity, there are problems,” she said.

In response to questions, CMS
said some hospitals have been audit-
ed. But the agency said the process
of auditing and seeking reimburse-
ment of overpayment is “expensive
and time consuming relative to the
potential return that will be real-
ized on individual claims for rela-
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tively low cost services.”

But some question whether CMS
contractors — who help administer
Medicare payments — can effec-
tively audit hospital billing. Without
national billing guidelines, said Ab-
bey, the hospital auditor, it would be
difficult for CMS contractors to de-
termine who is cheating the system.
Indeed, he said they would need first
to ask each hospital for a copy of its
internal billing guidelines. “They
should have one of their famous
committees developing guidelines
right now,” Abbey said. “My sense is
they aren’t, but they should be.”

During the 12 years that CMS has
allowed hospitals to set their own
billing policies for E and M codes, a
host of organizations have proposed
national guidelines. So far, none of
them have made the cut.

In 2002, the American Hospital
Association (AHA) and the Ameri-
can Health Information Manage-
ment Association, an association
representing health information
management professionals, formed
an expert panel to develop guide-
lines for hospital emergency room
billing at the urging of CMS. In
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2003, the groups submitted detailed
recommendations for a billing sys-
tem that measured hospital emer-
gency room care. The recommen-
dations went nowhere. “It just died
a slow death,” said William Briggs,
a nurse who represented the Emer-
gency Nurses Association on the ex-
pert panel.

CMS has called the AHA proposal
the “most appropriate and well-de-
veloped guidelines” available. Yet the
agency has not required hospitals to
follow them. Not long after the AHA
proposed the guidelines, a CMS-
funded outside study found a num-
ber of problems with the guidelines.

A separate small-scale study, how-
ever, suggested the guidelines save
money. In 2009, the Ohio-based
company Permedion, which reviews
medical claims for state and federal
agencies, found that 37 percent of a
sample of Ohio Medicaid emergency
room claims should have been cod-
ed at lower levels, based on the AHA
guidelines. The remainder were in
agreement with the guidelines.

The AHA remains one of the
loudest voices pushing for guide-
lines, but it is discouraged over the
long delay. “We keep asking them to
issue national guidelines,” said Nel-
ly Leon-Chisen, the association’s di-
rector of coding and classification.

©2013 Center for Public Integrity 45

Marilyn Tavenner, acting
administrator of the Centers for
Medicare and Medicaid Services
(CMS) Steve Helber/AP file

“We do it every year and they don’t
do anything about it.”

By 2007, though, it appears CMS
had effectively given up on releas-
ing new guidelines. The effort “was
proving more challenging than we
initially thought,” the agency wrote
in the Federal Register.

Industry insiders say there are a
number of reasons why the agency
never established guidelines. Some
suggested a working set of rules that
accurately reflects costs for all hos-
pitals may be impossible to develop.
Others say CMS is reticent to sign
off on an outside group’s system, as
it has with the American Medical
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Association, which licenses the use
of the CPT codes it owns and ad-
ministers.

In written responses to questions
submitted by the Center, CMS said
“it seems unlikely that one set of
straightforward national guidelines
could apply to the reporting of visits
in all hospitals and specialty clinics.”
It also said the agency believes that
“as a whole, hospitals have worked
diligently and carefully to develop
and implement their own internal
guidelines that reflect the scope
and type of services they provide.”

Asked about the hospital shift to-
ward billing more expensive codes,
Roslyne Schulman, the hospital as-
sociation’s director of policy devel-
opment, said she was unaware bill-
ing had risen at the rate revealed
by the Center’s data analysis, and
could only speculate on the reasons
without comparing billing to patient
charts. Asked if hospitals were sim-
ply billing for levels of care they did
not provide, Schulman said, “I would
hope that would not be an issue.”

In 2008, Sentara Virginia Beach
General Hospital, a 276-bed hospital
a few miles from the Atlantic Ocean,
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billed the top two emergency room
codes for 80 percent of all patients,
up from about 29 percent in 2001.
Hospital spokeswoman Amy Sando-
val said the hospital since 2001 has
used the electronic charge system
Optum Lynx to determine evalua-
tion and management billing levels.

In a written response to ques-
tions about the hospital’s billing,
Sandoval said Optum reviewed the
hospital’s billing and found it with-
in acceptable limits. Sandoval said
“possible” reasons for the high level
of billing include an older and sick-
er patient population, the intensive
resources required to treat psychi-
atric patients before transfer, and
a trend of less sick patients seeking
care outside of emergency rooms to
avoid long waits and high co-pays.
The hospital, she added, is a level I1I
trauma center, located within a mile
of seven assisted-living centers and
nursing homes.

Representatives from small-town
hospitals and major urban trauma
centers generally offered the same
justification for their rising charges.
These explanations could be accu-
rate for individual hospitals, but they
are not borne out in the national
Medicare billing data analyzed by the
Center. The average age of emergen-
cy room patients in data examined
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by the Center was 77 and remained
constant from 2001 to 2008. The
total number of emergency room
claims rose 31 percent during that
time, however, as compared to a less
than 10 percentincrease in Medicare
beneficiaries, which suggests urgent
care clinics have not sapped overall
business levels.

Some of the rise could be ac-
counted for by emergency room care
advances. In the eight years from
2001 to 2008, advances in medical
care allowed emergency rooms to
treat patients without later admit-
ting them to the hospital. Since the
Medicare data the Center for Pub-
lic Integrity examined includes only
treat-and-release  patients, these
sicker patients would be included
in the data more often in 2008 than
in 2001. But some experts strongly
doubt this accounts for the extent of
the rapid rise.

Moreover, the ten most common

“primary diagnoses” — the chief
complaints for why patients seek
care in emergency rooms — re-

mained unchanged during the time
period of the data reviewed by the
Center. Although those top diagno-
ses including dangerous symptoms
like chest pain and loss of conscious-
ness, the list also included seeming-
ly minor complaints like lower-back
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discomfort, urinary tract infections
and limb pain.

But while the most common di-
agnoses remained constant, billing
of the most expensive codes surged.
Take the case of emergency room
headaches. From 2001 to 2008, hos-
pital billing of the top two evalua-
tion and management codes for
headache patients more than dou-
bled to 43 percent. The number of
tests and procedures doctors per-
formed on headache patients also
rose. In 2001, hospital emergency
rooms billed an average of six rev-
enue codes (which represent areas
of the hospital where costs occur, in-
cluding imaging, labs, and supplies)
for headache patients, according to
Medicare billing data. In 2008, they
billed an average of nine.

In addition to changes in stan-
dards of care over those eight years,
hospitals say they simply are seeing
sicker Medicare patients than in the
past. But some disagree.

Berwick, the former CMS head,
said patients haven’t changed. What'’s
changed is the aggressiveness of how
hospitals bill. “They are smart,” Ber-
wick said. “If you create a payment
system in which there is a premium
for increasing the number of things
you do or the recording of what you
do, well, that’s what you’ll get.”
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Dr. Stephen Pitts, an emergency
physician and associate professor
in the Emory University School of
Medicine, examined data from the
Centers for Disease Control and
Prevention’s National Hospital Am-
bulatory Medical Care Survey, a
well-established nationally represen-
tative survey of emergency depart-
ment visits. Pitts found that between
2001 and 2008 emergency patients
did not appear to be getting sicker.

“It’s total nonsense,” Pitts said of
hospital claims that sicker patients
have led to higher charges.

A more likely cause, Pitts said, is
the pressure hospitals put on emer-
gency room physicians to bill every
patient at the highest rates possible.
Emergency room salaries at many
hospitals are tied in part to how
much profit doctors generate per
patient, Pitts said. From the busi-
ness side, this makes sense. “If you
don’t bill maximally, your ER is go-
ing to die,” Pitts said. But from a pa-
tient perspective, it means doctors
perform more tests and procedures
than they did in the past, which in-
creases the costs of care.

Although hospital facility charges
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are separate from physician charg-
es, billing and coding experts say
the two are linked. And like hospital
charges, emergency room physician
charges for evaluation and manage-
ment services are soaring. In 2008,
emergency room physicians billed
the most expensive code for 44 per-
cent of patients, up from 27 percent
in 2001, according to Center analy-
sis of Medicare claims data.

The cost associated with this rise
is substantial. In 2010, the top level
physical evaluation and manage-
ment code for emergency care cost
the program nearly $1.6 billion, up
21 percent form 2008.

Unlike hospital billing, CMS re-
quires that physicians follow Ameri-
can Medical Association criteria for
billing emergency room evaluation
and management services. The top
level code 99285, for example, re-
quires doctors to perform a compre-
hensive medical history, a compre-
hensive exam and engage in highly
complex medical decision making.

Yet a number of probes have
found physicians are over-billing the
top-level code. A 2012 probe of phy-
sician billing of 99285 in Iowa, Kan-
sas, Missouri, and Nebraska found
an error rate of almost 50 percent.
The probe, performed by Medicare
contractor Wisconsin Physicians
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Service Insurance Corporation,
found that physician documenta-
tion did not support the 99285 level.

David McKenzie, the reimburse-
ment director of the American Col-
lege of Emergency Physicians, said
upcoding is not to blame for the
rise in physician charges. Emergen-
cy room doctors are simply getting
better at documenting their work,
and Medicare patients in general
are getting sicker, McKenzie said.
In addition, nurse practitioners and
physician assistants are treating less
sick patients who in the past would
have been treated by doctors, which
is skewing their numbers.

Evaluation and management of
health care in seniors takes time,
McKenzie said. “A broken leg in a
17-year-old football player is not the
same as a broken leg in an 88-year-
old diabetic.”

In written comments, CMS said up-
coding is unlikely to account for
the rapid rise in hospital emergen-
cy room billing since the trend ap-
pears “to be consistent across hos-
pitals and physicians.” But billing at
some hospitals is rising much faster
than at others. Asked if the agency
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is monitoring hospitals, like Baylor
Medical Center in Irving, Texas,
with rates that were nearly twice
the national average, CMS said it
is inappropriate for the agency to
discuss audits involving specific
hospitals.

But Baylor Irving’s president,
Cindy Schamp, said CMS never
questioned the hospital’s 2008
evaluation and management code
billing. In 2009, Schamp said, the
hospital instituted new billing rules
that led to fewer claims for the top
two codes. She said the change was
voluntary.

Asked if the hospital returned
Medicare overpayments, Schamp
said it has not. “To date, we have not
made any payments back to Medi-
care,” Schamp wrote in response to
questions. “However, continuing to
work to do the right thing, we feel it
is appropriate to review.”

Four months later, a Baylor
spokeswoman said the review was
complete. “We looked at a sample set
of (emergency room) charges made
at Baylor Irving during that time pe-
riod to see if they were accurate in
the context of the billing guidelines
at that time,” Nikki Mitchell wrote.
“That is the appropriate way to re-
view charges. In the review, no over-
charges were found.”
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Billing complexity spawns
new industry

By Fred Schulte
Published Online: September 20, 2012

LEVEN YEARS AGO, Dr.

Kathryn Locatell’s testimony

at a U.S. Senate hearing on
alleged Medicare billing abuses gen-
erated a rush of media coverage, but
little lasting reform.

Locatell, a California physician,
helped expose medical billing con-
sultants who made a living teaching
doctors how to use the billing sys-
tem to reel in higher fees.

The techniques ranged from
billing for medical treatments that
weren’t needed to packing a pa-
tient’s file with irrelevant details as
a means to justify higher, more lu-
crative, Medicare billing codes.

“The information presented to us
at the seminars did not include any
method of ... ensuring that the servic-
es billed for were medically necessary,”
Locatell testified at the June 2001
Senate Finance Committee hearing.

Despite much legislative hand-
wringing and media attention —
CBS Evening News told her story

prominently — little changed in
the aftermath of the congressional
probe.

More than a decade later, fed-
eral officials are still struggling to
make sure doctors code accurately
and charge Medicare only for treat-
ments that are medically necessary,
a Center for Public Integrity investi-
gation has found.

The Center’s analysis of Medi-
care billing records found that more
than 7,500 doctors billed the two
top paying codes for three out of
four office visits, a sharp rise from
the start of the decade. Government
records also show medical profes-
sionals billing billions of dollars in
suspect payments in recent years
through coding errors.
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The Center also examined more
than a dozen recent Medicare audits
that revealed medical care which au-
ditors said was not necessary, prop-
erly documented or correctly coded
in a strikingly high percentage of
patient files sampled — sometimes
half or more. Medicare officials
projected overcharges of more than
$1.4 billion due to coding errors for
office visits during 2010 alone.

Locatell, a geriatric medicine
specialist in Sacramento, said doc-
tors today face even more financial
pressure to chase dollars than a de-
cade ago.

“It’s so easy to pad your documen-
tation so you can meet the require-
ments” for higher billing codes, she
said in an interview. “Until we get
enough movement of people clam-
oring for something different ... it
will not change, and vested interests
won’t allow it to change.”

Medical groups deny that their
members “upcode” patient visits.
Most doctors, they say, bill less than
they deserve, often because they
aren’t exacting in writing down all
the work they do, or out of fear of
being audited.

But the American Medical As-
sociation, which wrote the billing
codes and controls their use, also has
raised the specter of increased up-
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coding tied to the explosion in use of
electronic health records. In May, the
AMA urged tighter government con-
trols to assure that the digital devices
don’t prompt upcoding by, among
other things, facilitating “documen-
tation of irrelevant services.”

Medicare and other health insur-
ers use the AMA’s fee scales to pay
doctors for routine medical services,
such as office visits and other care
provided in hospitals and nursing
homes.

The five-digit scales, called “Eval-
uation and Management” codes, re-
flect the complexity of the service
and the time it usually takes. Medi-
care paid out more than $33 billion
in 2010 using the codes, which are
the bread and butter for many medi-
cal practices.

Yet from the early 1990s, when the
current system was established, cod-
ing has bewildered many doctors. Dr.
Stephen Levinson, a coding expert
and physician, notes that doctors
aren’t taught much in medical school
about how to code correctly — even
though it’s essential to getting paid.
Many doctors would rather focus
on treating patients than wading
through arcane billing tracts, he said.
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“Doctors want to focus on pa-
tients. They’re not policy wonks,”
noted Michael Miscoe, a Pennsylva-
nia health care lawyer and medical
coding specialist.

The need for coding assistance
has spawned a multi-billion dol-
lar industry that employs tens of
thousands of professional coders.
Some work in doctors’ offices and
hospitals, while others sift through
computerized records at home or
at billing companies. An estimated
2,000 companies nationwide handle
billing for doctors and hospitals, ac-
cording to the Healthcare Billing
and Management Association

By all accounts, demand is rising.
Courses on how to code are a staple
of online universities and training
programs. The U.S. Department of
Labor has forecast medical coding
to grow faster than most other occu-
pations and create 37,700 new jobs
by 2020.

Two national groups have set
curriculum and accreditation stan-
dards for coders. The American

Association of Professional Coders,
founded in 1988, boasts more than
117,000 members. The American
Health Information Management
Association, which has advocated
for accurate medical record keep-
ing since 1928, has 64,000 members.
Both groups have written ethics can-
ons to which members must adhere.

Raemarie Jimenez, the director
of education for the coders’ asso-
ciation, said doctors aren’t trained
in the “business of medicine” and
using a professional offers them a
“safeguard.”

Yet it’s widely accepted in medi-
cine that coding is more art than sci-
ence and that two experts often will
disagree over which code to assign.
And despite years of government
campaigns to foster correct coding,
errors are common and show signs
of worsening with electronic billing
systems.

Federal officials concede they
have no idea how much tax money is
lost through simple coding mistakes
and disagreements, and how much
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occurs from deliberate overcharg-
ing. It’s also not clear who is mak-
ing the mistakes. The Medicare bill-
ing records analyzed by the Center
for Public Integrity don’t indicate
whether high-billing doctors coded
their own bills, hired professional
coders or billing companies, or took
advice from consultants.

The system’s shortcomings were
evident after investigators, with
Locatell’s help, went undercover
in 2001 and sat in on sessions con-
ducted by “revenue maximization”
consultants.

At the ensuing hearing, U.S. Sen.
Charles Grassley, R-Iowa, lamented
that officials had no way to know
how many doctors were turning to
billing consultants — let alone how
many handed out dubious advice.

“There is no mandatory accredi-
tation or certification of health care
consultants. Anyone can put out a
shingle and call themselves a health
care consultant,” Grassley said at
the time.

Robert Hast, a GAO investigator
involved in the 2001 undercover op-
eration, testified that certain advice
dispensed at the seminars was “incon-
sistent” with federal Medicare law.

One example cited: a patient with
a sore throat for whom the doctor
collected “extraneous information”
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that once entered into the medical
file was used to justify a higher bill-
ing code. Another consultant had
advocated diagnostic tests such as
heart monitoring tests for all cardi-
ac patients, whether needed or not,
according to testimony.

One consultant’s website prom-
ised to boost a doctor’s earnings
by $10,000 per month, with the
consultant pocketing 40 percent of
the money, witnesses said. Though
federal officials said at the time and
still believe that these “percentage
billing arrangements” can create an
incentive to overcharge, they remain
in wide use. But the Healthcare Bill-
ing and Management Association
contends these deals are “appropri-
ate and reasonable,” according to
executive director Brad Lund.

Though most don’t provide pre-
cise financial details, a range of bill-
ing and coding consultants promise
doctors their methods and products
will boost revenue. One website, for
instance, promises its coding meth-
ods will stay on the right side of the
law and generate a “10%-15% in-
crease in revenue.”

There’s still little oversight of
consultants who offer billing advice,
even though their numbers appear
to be increasing with a decision by
the federal government to spend
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as much as $30 billion in stimulus
funds helping doctors and hospitals
purchase electronic health records.

For instance, some online adver-
tisements for electronic records and
billing software assure doctors they
can profit from higher coding once
they get wired up.

Many billing consultants argue
that doctors are simply getting their
just due after years of understating
the work they perform. Still, several
said that coding controversies will not
go away so long as doctors are paid by
the number of services they provide.

Florida consultant Frank Co-
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hen, for instance, believes that little
will change unless the government
scraps the billing codes and find
new methods for paying doctors.

Cohen, who advises physicians on
proper coding, said “nebulous” cod-
ing guidelines assure “there’s going
to be a wide range of errors.”

Health lawyer and coding expert
Miscoe agreed. “Fundamentally, we
need to change the reimbursement
system so doctors can go back to be-
ing doctors,” he said. “There’s got
to be something wrong when they
[doctors] need coding experts to get
through a regular day.”
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Growth of electronic

medical records eases path
to inflated bills

Billing software helps medical professionals
document higher fees

By Fred Schulte
Published Online: September 19, 2012

LECTRONIC medical re- and hospitals to bill higher fees to

cords, long touted by gov- Medicare for treating seniors.

ernment officials as a critical The federal government’s cam-
tool for cutting health care costs, ap-  paign to wire up medicine started
pear to be prompting some doctors under President George W. Bush.
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But the initiative hit warp drive
with a February 2009 decision by
Congress and the Obama adminis-
tration to spend as much as $30 bil-
lion in economic stimulus money to
help doctors and hospitals buy the
equipment needed to convert medi-
cal record-keeping from paper files.

In the rush to get the program off
the ground, though, federal officials
failed to impose strict controls over
billing software, despite warnings
from several prominent medical
fraud authorities. Now that decision
could come back to haunt policy
makers and taxpayers alike, a Center
for Public Integrity investigation has
found.

Experts say digital medical re-
cords may prove — as promised — to
be cost-effective, allowing smoother
information sharing that helps cut
down on wasteful spending and
medical errors.

Yet Medicare regulators also ac-
knowledge they are struggling to rein
in a surge of aggressive — and poten-
tially expensive — billing by doctors
and hospitals that they have linked,
at least anecdotally, to the rapid pro-
liferation of the billing software and
electronic medical records. A variety
of federal reports and whistleblower
suits reflect these concerns.

Regulators may lack the auditing
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tools to verify the legitimacy of mil-
lions of medical bills spit out by com-
puterized records programs, which
can create exquisitely detailed pa-
tient files with just a few mouse clicks.

“This is a new era for investiga-
tors,” said Jennifer Trussell, who
directs the investigations unit of
the U.S. Department of Health and
Human Services Office of Inspector
General.

“We are all excited about the
many benefits of electronic health
records, but we need to be on the
lookout for unscrupulous providers
who take advantage of this new tech-
nology,” she said.

The Center for Public Integrity
has recently documented how some
health professionals have seemingly
manipulated Medicare billing codes
to gain higher fees. The investiga-
tion unmasked thousands of doctors
consistently billing higher-paying
treatment codes than their peers,
despite little evidence in many cases
that they provided more care.

Some of the sharpest surges in
more costly coding have occurred
in hospital emergency rooms, ac-
cording to the Center’s data analy-
sis, where billing software has been
widely used.

Interviews with hospital admin-
istrators, doctors and health in-
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formation technology profession-
als confirmed that digital billing
gear often prompts higher coding,
though many in the medical field ar-
gue that they are simply recouping
money that they previously failed to
collect.

For example, Holy Name Medical
Center in Teaneck, N,J., saw a spike
in billing codes after wiring up its
emergency room in 2007, according
to hospital CEO Joe Lemaire.

Electronic medical records can in-
fluence pay scales known as “Evalua-
tion and Management” codes. Medi-
care spent more than $33.5 billion
in 2010 using these numeric codes
for services ranging from routine
doctor office visits to outpatient hos-
pital or nursing home care. More
than half the doctors billing Medi-
care were using electronic records
in 2011, and more are expected to
follow.

For an office visit, a doctor must
choose one of five escalating pay-
ment codes that best reflects the
amount of time spent with a patient
as well as the complexity of the care.
The lowest-level code for a minor
problem, 99211, pays about $20. But
the doctor can bill roughly $100
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more for the top level. Hospitals use
similar codes for billing emergency
room and outpatient services.

The subjective nature of the
coding process has left the medi-
cal community and those who pay
its bills in constant conflict. Many
doctors and billing consultants ar-
gue that most practitioners habitu-
ally charge too little because they
neglect to put down on paper all
of the work they do, which if done
more diligently would justify high-
er codes and fees.

The HHS Agency for Healthcare
Research and Quality, an advocate
for pressing ahead with electronic
health records, accepted that view
when it wrote in September 2009
that doctors may choose billing
codes that are too low. The agency
suggested that converting to digital
systems would enable doctors to bill
higher fees, “translating into en-
hanced revenue.”

By contrast, government audi-
tors and many private insurance in-
vestigators see evidence that some
doctors pick higher codes to inflate
their bills — a practice known in
medical circles as “upcoding.”

The rapid expansion of electronic
health records is adding a whole new
dimension to that quarrel. Govern-
ment officials, however, have yet to
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step in and settle whether the hun-
dreds of software products on the
market consistently prompt doctors
and hospitals to bill at higher levels
than they did prior to going elec-
tronic — and if the higher fees are
merited.

Warnings that digital billing equip-
ment could unleash a torrent of in-
flated charges date back to the ad-
ministration of President George W.
Bush.

In July 2005, the American Health
Information Management Associa-
tion identified an “unintended in-
centive for fraud because healthcare
organizations and software develop-
ers need to prove a return on invest-
ment for the coding products,” reads
the report, which was commissioned
by HHS officials.

Two months later, a second Amer-
ican Health Information Manage-
ment Association panel stated that
“without a deliberative effort to build
fraud management” into networks
of digital medical records “health
care payers and consumers will be
exposed to new and potentially in-
creased vulnerability to electronical-
ly-enabled healthcare fraud.”

Dr. Donald W. Simborg, a Cali-
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fornia physician who co-chaired
that panel, said its findings were
dismissed out of fear that doctors
would shun the digital devices if
they thought buying one might lead
the government to second-guess
their fees, and perhaps even accuse
them of impropriety.

Simborg also headed up an exec-
utive team HHS turned to in 2007 to
recommend fraud controls in digital
gear certified for sale to doctors and
hospitals.

In a May 2007 report, the 23-mem-
ber group, which included represen-
tatives from medical groups, health
insurers and government, warned
against approving software that as-
sisted doctors in selecting billing
codes. It is “not appropriate to sug-
gest to the provider that certain ad-
ditional data, if entered, would in-
crease the level” of the billing code,
according to the report.

“Our report was totally ignored
for fear of a physician backlash,”
said Simborg. The report saw print
under the bland title “Recommend-
ed Requirements for Enhancing
Data Quality in Electronic Health
Records” that gave little hint it dealt
with the sensitive fraud issue, he
said.

The billing tools that the study
panel panned have been trumpeted
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in recent years by electronic health
record manufacturers hoping to
persuade doctors and hospitals to
shell out thousands of dollars — mil-
lions in the case of a hospital — to
computerize.

“This is the big elephant right
now and we aren’t touching it,” said
Simborg.

Dr. Robert Kolodner, a physician
who headed the federal push for
electronic medical records in 2007,
acknowledged that billing abuse
took a backseat to steps likely to en-
tice the medical community to em-
brace the new technology.

Kolodner said officials were cer-
tain the savings achieved by comput-
erizing medicine would be so great
that billing abuse, “while needing
to be monitored, was not something
that should be put as the primary is-
sue at that time.”

That view didn’t change much
with the 2009 arrival of the Obama
team, which was sympathetic to
some of the tech companies that
stood to benefit handsomely from
the conversion.

For instance, giant tech vendor
McKesson submitted to the Obama-
Biden Transition Team its vision for
the rollout, which recommended
“significant start-up funds” to get
the ball rolling.
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Since 2009, the Obama admin-
istration has held dozens of pub-
lic meetings on electronic health
record policies and standards, but
none that focused primarily on
fraud control and billing integrity.

The administration’s Office of
National Coordinator for Health
Information Technology, which is
spearheading the drive, declined to
discuss the billing controversy.

But on April 27 of this year that
office asked the HHS Office of In-
spector General to study the issue.
Spokesman Peter Ashkenaz said that
ONC “will review any recommenda-
tions that are made in the report
and will address those at that time.”

Donald White, a spokesman for
the inspector general’s office, said
that the issue “is on the radar” and
the office will be “looking into these
codes and how electronic health re-
cords may be affecting them.”

But government officials admit
they lack a system to monitor the
hundreds of billing and medical
software packages in use across the
country. That shortcoming caught
the eye of the American Medical As-
sociation, which helped develop the
billing codes and favors stricter gov-
ernment standards. In May, the doc-
tors’ group urged officials to require
testing that assures digital devices
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bill accurately and “do not facilitate
upcoding.”

Connecticut doctor Stephen R.
Levinson, who authored a major text-
book on medical coding published
by the AMA, strongly believes that
many electronic medical records sys-
tems improperly raise coding levels.

He said the units are programmed
to easily allow doctors to cut and
paste records from prior encounters
with a patient so that “records of ev-
ery visit read almost word for word
the same except for minor variations
confined almost exclusively to the
chief complaint.”

That extra documentation often
triggers the software to raise the
billing level and the size of the pa-
tient’s bill. But Levinson said infor-
mation from previous visits is often
not “medically necessary” to treat a
current problem — and thus not a
legitimate factor in charges.

Levinson said “cloned docu-
mentation” in a patient’s file often
“doesn’t make sense clinically,” but
it steps up billing and rewards the
doctors with a “slam dunk” higher
billing level, even though it takes 30
seconds to copy and paste.

“This is done in the wrong way
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and doesn’t satisfy the patient’s
needs,” he said.

These “cut and paste” features
produce voluminous files that are
difficult for auditors to challenge,
even when they suspect that the
doctor did very little to warrant the
higher fees.

That’s starting to change, howev-
er, greatly raising the stakes for doc-
tors and hospitals that could face a
demand for repayment from the gov-
ernment on behalf of patients.

Insurance auditors criticized “over
documentation” as a billing ploy as
far back as 2006. That year Medicare
contractor First Coast Service Op-
tions chided Connecticut doctors
who “frequently over-documented”
to justify higher billing codes.

The Department of Health and
Human Services Office of Inspector
General late last year announced it
would ratchet up audits of “poten-
tially improper payments” linked to
electronic medical records. The of-
fice also advised doctors they could
be held accountable if the codes
they used didn’t “accurately reflect
the services they provide.”

Electronic health records figured
prominently in a critical Medicare
audit of Texas and Oklahoma hospi-
tal emergency rooms in March. The
audit concluded that $45.14 of every
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$100 billed for emergency room care
“was paid in error.”

Auditors said that billing codes
were “higher than was reasonable
and necessary to adequately care for
the patient’s needs or treat the pre-
senting problem.”

One unidentified hospital billed
Medicare for the highest level code,
99285, for treating a woman who
arrived at the emergency room
complaining of mild to moderate
abdominal pain. The code is gener-
ally reserved for conditions of “high
severity” that “pose an immediate
significant threat to life and limb,”
auditors wrote.

After a battery of tests, including
a CT scan, and intravenous antibiot-
ics and morphine, the doctor diag-
nosed a urinary tract infection, sent
the woman home and told her to fol-
low up with her regular doctor.

Auditors said the woman’s case
should have been coded two rungs
lower based on the degree of medi-
cal decision-making required.

They also criticized the electronic
record system for generating “testis
and penile assessment findings” for
a female, noting “coding at a higher
level based on clinically unnecessary
(or anatomically incorrect) systems
examined is not acceptable.”

Hospitals have faced scrutiny over
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their use of electronic billing in
emergency rooms from other quar-
ters as well.

Dr. Alan Gravett, an Illinois emer-
gency physician, argues in a federal
“whistleblower” lawsuit that hospi-
tals have jacked up emergency room
bills with the help of aggressive bill-
ing software.

The doctor filed suit under seal in
the U.S. District Court for Northern
Illinois in January 2007. He alleges
Methodist Medical Center in Peoria,
Ill., where he worked for six years,
installed a McKesson Corporation
digital records system in March
2006 “specifically to increase its bill-
ings and recovery from government
funded health insurance programs.”

Gravett alleges that the billing sys-
tem had a “tendency to inflate nearly
every” emergency room code. This
happened “despite the physicians’
belief that lower ... codes were war-
ranted based on the degree of care
they provided,” according to the suit.

The lawsuit alleged that patients
who were treated in the emergency
room for many seemingly simple con-
ditions were “as a matter of course”
coded at high levels. The diagnoses
included toe injury, sprained ankle
and toothache.

The software, according to Gra-
vett, prompted charges for condi-
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tions such as “alcoholic intoxication”
or “psychiatric cases” to a code four
or five, “even when such patients are
treated and released, or released
with no treatment.”

The screen also prompts doc-
tors to add documentation to reach
a higher coding level, according to
Gravett’s court filings.

To pressure doctors to go along,
the hospital distributed a monthly
report called a “lost charge analysis,”
which ranked doctors by how much
revenue they produced, according to
the suit.

“This was done to pressure the
physicians to out-bill one another,
and weed out physicians that were
not generating as much income as
those willing to upcode,” according
to the court filing.

Methodist hospital spokesman
Duane Funk said the hospital has yet
to be served with the suit and would
have no comment. McKesson did not
respond to requests for comment.

A second “whistleblower” lawsuit
filed in the state of Washington in
2006 alleged that Health Manage-
ment Associates, a Florida-based
hospital chain, used software called
Pro-Med Clinical Systems that
prompted questionable billing.

The suit was brought by two emer-
gency room physicians at one of the
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company’s hospitals, Yakima Region-
al Medical and Heart Center. The
doctors alleged that using Pro-Med
led to “misleading medical charts,”
including “examinations which had
not occurred and physical observa-
tions which had not been noted by
the physician.”

The software “automatically or-
dered a series of expensive and un-
necessary tests,” according to the
suit, which was dismissed in Febru-
ary 2009.

Pro-Med, based in Coral Springs,
Fla., was not named as a defendant.
Pro-Med CEO Thomas Grossjung
said the hospital, not the software
company, set the treatment protocols.

Maryann Hodge, vice president of
marketing for Health Management
Associates, said the hospital chain
was never served with a copy of the
suit, though it had cooperated with
federal officials investigating the
matter.

The hospital chain’s use of Pro-
Med has come under review in a more
recent federal investigation of emer-
gency room billing, records show.

Health Management Associates,
which owns or leases more than 60
hospitals in 15 states, disclosed in a
May Securities and Exchange Com-
mission filing that the HHS inspec-
tor general’s office was investigating
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it’s business operations, including
whether “Pro-Med software has led
to any medically unnecessary tests
or admissions.” Hodge said the com-
pany could not comment further on
the investigation.

A second hospital chain that has
used Pro-Med also has been served
with a subpoena from federal inves-
tigators.

Community Health Systems, Inc.,
which owns and operates some 130
hospitals in more than two-dozen
states, told investors in April 2011
that HHS was investigating “possible
improper claims.” The subpoena re-
quested documents concerning use
of the Pro-Med software in emergen-
cy rooms, according to the SEC fil-
ing. Tomi Galin, Community Health
Systems’ vice-president for corporate
communications, said at the chain’s
hospitals the software does not order
tests or “make any recommendation
to physicians about whether to admit
patients, place patients in observa-
tion or discharge patients.”

Both hospital chains said in SEC
filings that they are cooperating
with investigators. Pro-Med CEO
Grossjung said his firm also had met
with federal investigators, but the
probe had “nothing to do with the
software itself.”

Doctors’ groups also are report-
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ing higher fees associated with elec-
tronic records, though they argue
that the systems merely allow them
to catch up with billing practices that
for years did not pay them enough.

Robert Tennant, a Washington
lobbyist with the Medical Group
Management Association, which
represents large medical practices,
said the software simply helps doc-
tors pick the correct code. “With a
paper based system there’s a little bit
of concern from providers that they
don’t have sufficient documentation
to support a particular” coding level,
he said. Electronic systems, however,
can quickly retrieve a patient’s docu-
mented history.

“I don’t use the term ‘upcode.’ I
use ‘correct code.’ I see it more as
physicians being reimbursed more
appropriately for the work that
they’re doing,” he said.

Judging from their marketing strate-
gies, there’s little doubt among the
makers of electronic health records
that their products will pay for them-
selves — and then some — through
higher coding of patient bills.

Sales literature touts features
such as “charge capture,” highlight-
ing the computer’s skill at never
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missing a billable item that a human
might overlook.

Many companies stress that the
software can pay for itself through
more lucrative codes, a benefit
called “ROI,” short for return on in-
vestment. That pitch suggests a doc-
tor who collects stimulus payments
over time will cover the purchase
costs and eventually turn a nice
profit as a result of higher fees from
higher coding.

For instance, one manufacturer
predicts a rise of one coding level for
each patient visit, which it said could
add up to $225,000 over the course
of a year. Another cites a medical
journal report that a medical prac-
tice in Utah “produced an average
billable gain of $26 per patient visit.”

Ross Koppel, a sociology profes-
sor at the University of Pennsylvania
who has studied design weaknesses
in the software, said that sales agents
stress how the machines help doc-
tors document the work they do.

“That presumably is fair and
good, but everybody knows there is a
‘wink, wink’ behind that indicating
it will help ... make the patient’s visit
look more involved than it is.” That
“generates additional revenue” for
doctors, Koppel said.

The industry’s trade association,
the Healthcare Information and

©2013 Center for Public Integrity 64

Management Systems Society, has
published a guide for doctors to use
in estimating how much new rev-
enue they can expect by going elec-
tronic. It cites as one key benefit, “in-
creased coding due to elimination
of lost charges and using appropri-
ate coding levels based on services
delivered.”

But some others note that doctors
may initially lose money from wiring
up their practices, mainly due to the
time it takes them and their staffs to
learn how to use the equipment and
its high upfront cost.

The emphasis on improving the bot-
tom line, rather than the quality
of medical care, has disappointed
some longtime health policy hands.

The Obama administration’s for-
ay into digital medicine “has back-
fired at this point,” said Dr. Robert
Berenson, a former vice chairman of
MedPac, a commission that advises
Congress on Medicare payment is-
sues.

Berenson said that the current
crop of electronic medical records
encourage too much medical docu-
mentation “for the purposes of bill-
ing” and not better patient care.

The software helps doctors sub-
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mit bills for “a higher level code than
was performed,” said Berenson, who
served as a member of the 2008
Obama transition team on health
policy. “It’s a lot of money and the
money goes right to the bottom
line,” he said.

The criticisms are not just about
money. The American College of
Physicians, which represents more
than 100,000 internists, considered
the threat to patient safety serious
enough that in May it announced a
class for doctors in “potential prob-
lems associated with the use” of elec-
tronic medical records and “strate-
gies to overcome these problems.”

Some doctors grumble about slog-
ging through pages of redundant
information that appears to be in a
patient’s file simply to satisfy require-
ments for stepped up billing codes.

Just like in the days of poor phy-
sician handwriting, the voluminous
computer generated files can prove
tough for doctors to quickly deci-
pher and decide how to treat a pa-
tient’s illness.

“We’re getting a whole genera-
tion of records that are not illegible,
they are largely un-interpretable.
It’s a horrific problem,” said Dr. Bob
Elson, a former health information
technology specialist, now a physi-
cian at the Cleveland Clinic.
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These criticisms aside, many in
the medical community regard the
switchover not only as inevitable, but
also as an opportunity to revolution-
ize medicine. For starters, research-
ers hope to be able to mine data
from millions of patients to discover
better ways to treat disease and im-
prove the nation’s overall health.

The initiative continues to pick
up speed behind a broad coalition of
political players, from an elite corps
of technology experts to organized
labor groups that support moving
medicine into the 2Ist century with
dispatch.

Tennant, whose group represents
medical practices, noted that Con-
gress and the Obama administration
have sent a “clear message” that they
want physicians to adopt electronic
health records.

He said “a slight uptick” in codes
would be more than offset by savings
on duplicative tests and other waste
associated with paper records sys-
tems, and by higher quality care.

So far, the government has
shelled out about $5 billion in incen-
tive payments to doctors and hospi-
tals that have adopted the technol-
ogy, according to the Government
Accounting Office.

How much Medicare has paid out
in higher codes related to digital
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billing is trickier to assess. In 2011,
57% of Medicare doctors were using
an electronic health record, most for
three years or less, according to an
HHS survey. Officials expect those
numbers to climb as doctors scram-
ble to avoid Medicare payment cuts
to those who fail to adopt the tech-
nology starting in 2015.
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But Elson, the Cleveland clinic
doctor, said that government offi-
cials may have oversold the benefits
to Congress by failing to account for
health care costs to rise from higher
coding, at least in the short term.

“That’s a huge oversight if that
whole issue wasn’t factored into the
strategy,” Elson said.

Top House Republicans demand
suspension of electronic medical

records program

By Fred Schulte
Published Online: October 5, 2012

OUR REPUBLICAN House leaders want federal officials to

suspend payments to hospitals and doctors who switch from

paper to electronic health records, arguing the program may
be wasting billions of tax dollars and doing little to improve the
quality of medical care.

In an Oct. 4 letter to Health and Human Services Secretary Kath-
leen Sebilius, they suggested that $10 billion spent so far on the pro-
gram has failed to ensure that the digital systems can share medical
information, a key goal. Linking health systems by computer is ex-
pected to help doctors do a better job treating the sick by avoiding
costly waste, medical errors and duplication of tests.

The letter urges Sebilius to “change the course of direction” of the
incentive program to require that doctors and hospitals receiving tax
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money get digital systems that can “talk with one another.” Failure to
do so, the letter says, will result in a “less efficient system that squan-
ders taxpayer dollars and does little, if anything, to improve outcomes
for Medicare.” The letter urges Sebelius to suspend payments under
the program until rules are written requiring that the systems share
information.

The letter is signed by Ways and Means chairman Dave Camp, R-
Mich., Energy and Commerce
Chairman Fred Upton, D-
Mich., Ways and Means health
subcommittee chairman Joe
Pitts, R-Pa. and energy health
subcommittee chair Wally
Herger, R-Calif.

The Office of National Co-
ordinator for Health Informa-
tion Technology, which runs
the incentive program, did not
respond to a request for com-
ment on the letter on Friday.

The harsh criticism from

Congress is unusual g.iv'er.l Fhe Rep. Dave Camp, R-Mich. chairman of
strong support that digitizing the House Ways and Means Committee.
medicine has received from Pablo Martinez Monsivais/AP

both political parties in re-
cent years.

President George W. Bush in 2004 first set the goal of creating a
digital medical record for every American within ten years. But in
early 2009 the Obama administration championed using stimulus
money to achieve the goal, hoping electronic health records would
both enhance the quality of medical care and hold costs in check.

In all, the Obama administration expects to spend more than $30
billion to help doctors and hospitals purchase the gear and use it to
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improve health care. More than half the nation’s hospitals have re-
ceived some payments from the program, and so far more than $10
billion has been spent. About half the doctors now billing Medicare
are using digital records.

Many medical leaders also hope digital records revolutionize the
nation’s health care delivery. For starters, researchers hope to be
able to mine data from millions of patients to discover better ways to
treat disease and improve the nation’s overall health, which requires
computers to link to each other. The initiative also is backed by a
broad coalition of groups, from an elite corps of technology experts
to organized labor.

But the congressmen also noted emerging concerns that so far
the digital medical revolution has prompted doctors and hospitals
to bill higher charges to Medicare.

The Center for Public Integrity’s “Cracking the Codes” series,
published last month, found that thousands of medical profession-
als have steadily billed higher rates for treating seniors on Medicare
over the last decade — adding $11 billion or more to their fees.

The Center’s year-long investigation strongly suggested that Medi-
care billing errors and abuses are worsening as doctors and hospitals
switch to electronic health records. A similar report was subsequent-
ly published by the New York Times.

“Recent reports revealed that the EHR (electronic health records)
program may be leading to higher Medicare spending and greater
inefficiencies while doing little if anything to improve health out-
comes,” the House Ways and Means Committee said in a statement.

Obama administration officials acknowledged the problem for
the first time last month, asserting that some doctors and hospitals
may be cheating Medicare by using electronic health records to im-
properly bill the health plan for more complex and costly services
than they actually deliver — a practice known as “upcoding.”

HHS Secretary Sebelius and Attorney General Eric Holder on
Sept. 24 warned five hospital and medical groups of their intention
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to ramp up investigative oversight, including possible criminal pros-
ecutions, of upcoding.

The Center for Public Integrity investigation found that digital medi-
cal and billing equipment can with the touch of a button create an
exquisitely detailed medical file and thus present a challenge to govern-
ment auditors concerned about preventing billing abuse and fraud.

But in the rush to get the program off the ground federal officials
failed to impose strict controls over billing software, despite warnings
from several prominent medical fraud authorities to do so. Now officials
admit they lack a system to monitor the hundreds of billing and medical
software packages in use across the country to prevent overbilling.

Most manufacturers and medical professionals using the gear
contend that it merely allows them to more efficiently bill for their
services, which in the past was often done by hand.

Medicare’s shaky finances also have emerged as a presidential
campaign issue, with both Barack Obama and Mitt Romney promis-
ing to tame its spending growth while protecting seniors. But there’s
been little talk about the impact of billing and coding practices in
driving up costs, and what to do about them.

Administration official asks

for Medicare billing review

By Fred Schulte
Published Online: October 16, 2012

HE NATION’S top health information technology official

has launched an internal review to determine if electronic

health records are prompting some doctors and hospitals to
overbill Medicare.

Dr. Farzad Mostashari, the Obama administration’s National Co-

ordinator for Health Information Technology, said in an interview

Monday afternoon that his policy-setting committee of experts would
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examine the issue and make recommendations on how to address it.

It is the second government action in the wake of the Center for
Public Integrity’s “Cracking the Codes” series, which found that thou-
sands of medical professionals have steadily billed higher rates for
treating seniors on Medicare over the last decade — adding $11 billion
or more to their fees.

The Center’s year-long investigation, published in September, sug-
gested that Medicare billing errors and abuses are worsening as doc-
tors and hospitals switch to electronic health records. A similar report
was subsequently published by the New York Times.

Mostashari said he wants to find out if the digital systems are trigger-
ing higher billing codes by allowing doctors to cut and paste records from
prior encounters with a patient, a practice known as “cloning.” Many ex-
perts say that this process can raise the size of a patient’s bill, even though
it reflects little in the way of added or necessary medical service.

“If we are just copying the same information over and over, that’s
not good medicine,” Mostashari said. “I've asked the policy committee
to provide guidance on that.”

Mostshari also said that he wanted to determine if some software
functions that do little more than prompt doctors to inflate the size of
their bills “should be off limits.”

In a Sept. 24 letter, Department of Health and Human Services Sec-
retary Kathleen Sebelius and Attorney General Eric Holder warned
five hospital and medical groups of their intent to ramp up investi-
gative oversight, including possible criminal prosecutions, of doctors
and hospitals that use electronic health records to improperly bill for
more complex and costly services than they actually deliver — a prac-
tice known as “upcoding.”

In response, the American Hospital Association and other groups
that received the letter have sought to shift blame to the federal gov-
ernment, which the groups say has done little to set guidelines for ac-
ceptable billing tactics, particularly in hospital emergency rooms.

Meanwhile, the 64,000 member American Health Information Man-
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agement Association has announced it will hold an industry summit in
Chicago early next month to press for standard electronic health re-
cord guidelines that discourage billing fraud and abuse.

The group said in a statement earlier this month that “recent con-
cerns” that electronic health records “could lead to fraud further high-
lights the need to establish these standards.”

“We urge the government to truly investigate the depth of the re-
cently reported problems so we can determine the scope of the issue
and take steps to fix it,” said Lynne Thomas Gordon, the group’s chief
executive officer.

Lydia Washington, an association executive who is chairing the con-
ference, said she hopes the group’s panel of experts will “suggest policy
and standards that are needed” both to prevent billing fraud and as-
sure patient safety and data integrity.

President George W. Bush in 2004 set the goal of creating a digital
medical record for every American within ten years. In early 2009, the
Obama administration added billions of dollars in stimulus funds in
the hopes that electronic health records would both enhance the qual-
ity of medical care and hold costs in check.

In all, the Obama administration expects to spend more than $30
billion helping doctors and hospitals purchase the gear and use it to im-
prove health care. More than half the nation’s hospitals have received
some payments, and so far more than $10 billion has been spent. Just
over half the doctors now billing Medicare are using digital records.

In his interview with the Center, Mostashari stressed that doctors
and hospitals must do more than simply buy digital systems to collect
stimulus dollars. Medical professionals must gradually meet a series of
medical quality standards that are designed to “keep people healthi-
er,” he said. Many medical leaders also want to use digital records to
mine data from millions of patients in the hope of discovering better
ways to treat disease and cut costs.

But the push for better quality medicine is facing off against an aggres-
sive sales push by technology companies, which typically stress that their
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products can significantly boost the bottom line. One company predicts
an increase of one Medicare coding level for each patient visit to the doc-
tor, potentially adding $225,000 in new revenue in a year, for instance.

Federal officials lack a system to monitor the accuracy of hundreds
of billing and medical software packages in use across the country. That
shortcoming caught the eye of the American Medical Association, which
helped develop the billing codes and favors stricter government stan-
dards. In May, the doctors’ group urged officials to require testing that
assures digital devices bill accurately and “do not facilitate upcoding.”

The information technology industry generally agrees that comput-
erized medical records can lead to higher costs. But it argues that the
software makes it easier for doctors and hospitals to more efficiently
document all of the work they do—which they often failed to do on by
hand on paper.

While the drive to digitize medicine has received strong support
from both political parties in recent years, some cracks have begun to
appear.

In an Oct. 4 letter, four Republican House members urged HHS
Secretary Sebilius to suspend government payments to hospitals and
doctors, arguing the program may be wasting tax dollars and doing
little to improve the quality of medical care. They argued that tax dol-
lars spent so far have failed to ensure that the digital systems can share
medical information, a key goal. Linking health systems by comput-
er—called interoperability—is expected to help doctors avoid costly
duplication of tests and medical errors.

The letter was signed by Ways and Means chairman Dave Camp, R-
Mich., Energy and Commerce Chairman Fred Upton, D-Mich., Ways
and Means health subcommittee chairman Joe Pitts, R-Pa. and energy
health subcommittee chair Wally Herger, R-Calif.

The Ways and Means Committee added in a statement: “Recent re-
ports revealed that the EHR (electronic health records) program may
be leading to higher Medicare spending and greater inefficiencies
while doing little if anything to improve health outcomes.”
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The industry’s trade association, the Healthcare Information and
Management Systems Society, opposed the suspension. It said in a
statement that “significant progress has been made” and that “wide-
spread interoperability is within reach.”

Medicare, which covers 49 million elderly and disabled people and
spent more than $500 billion in 2011, has emerged as a presidential
campaign issue, with both Barack Obama and Mitt Romney promising
to tame its spending growth while protecting seniors. But there’s been
little talk about the impact of billing and coding practices in driving
up costs, and what to do about them.

Medicare paid $3.6 billion for
electronic health records but didn’t

verify quality goals were met

By Fred Schulte
Published Online: November 29, 2012

N EARLY 2009, federal officials announced they would pay bil-

lions of dollars to hospitals and doctors who agreed to buy elec-

tronic medical records and use them to improve the quality of
health care.

But the Centers for Medicare and Medicaid Services has since paid
out more than $3.6 billion to medical professionals who made the
switch without verifying they are meeting the required quality goals,
according to a new federal audit to be released today.

The Department of Health and Human Services Inspector Gener-
al’s audit warns that the electronic records program is “vulnerable” to
abuse and that officials should immediately “strengthen” oversight to
protect tax dollars from being wasted.

Many experts believe electronic health records hold great potential
to keep people healthier. To achieve that goal, government officials
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insisted that doctors and hospitals receiving payments meet a lengthy
checklist of quality standards, ranging from writing prescriptions elec-
tronically to recording immunization and smoking histories.

Yet it’s not clear if that’s happening because nobody checks to make
sure. In a response included in the audit report, CMS Acting Admin-
istrator Marilyn Tavenner said that requiring medical professionals to
prove they are meeting the quality requirements prior to cutting them
a check would be burdensome and “significantly delay payments.”

Tavenner said that the agency plans to conduct some audits in the
future and would then take steps to recover any improper payments.
But the Inspector General opined that CMS should verify compliance
first to avoid having to track down miscreants later, a much maligned
practice sometimes referred to as “pay and chase.”

A CMS spokesman declined to address the audit findings directly,
but said: “Protecting taxpayer dollars is our top priority and we have
implemented aggressive procedures to hold providers accountable.”

The shift from paper to digital medical records has enjoyed strong
political support in Congress, though how best to pay for it—and who
deserves the money— has been controversial. Funds for the conversion
are part of the nearly $800 billion economic stimulus package passed
by Congress in February 2009.

Last year, the Center for Public Integrity reported that about half
the first batch of federal dollars went to providers who had converted
to the technology long before the stimulus program was announced. A
spokesman for Sen. Tom Coburn, R-Okla., called that an “inexcusable
waste of taxpayer dollars,” saying it “makes no sense” for the govern-
ment to “pay physicians for systems they already have.”

Criticism from Republicans in Congress has mounted in the wake
of the Center’s “Cracking the Codes” series published in September.
The investigative project documented that thousands of medical pro-
fessionals have steadily billed Medicare for more complex and costly
health care over the past decade — adding $11 billion or more to
their fees—and strongly suggested that the rapid growth in the use of
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electronic health records and billing software has contributed to the
higher charges.

In an Oct. 4 letter to Health and Human Services Secretary Kath-
leen Sebilius, four Republican House leaders asked federal officials to
suspend the payments, arguing the program may be wasting billions
of tax dollars and doing little to improve the quality of medical care.

The four members wrote that the program has failed to ensure digi-
tal systems can share medical information, a key goal. Linking health
systems by computer is expected to help doctors do a better job treating
the sick by avoiding costly waste, medical errors and duplication of tests.

From May 2011 to August of this year, Medicare paid about $3.6
billion to 74,317 medical providers and 1,333 hospitals that made the
switch to electronic records. Doctors can receive as much as $44,000
each, while hospitals get a minimum of $2 million. Costs are expected
to rise to $6.6 billion over the next four years.

According to the Inspector General’s audit, CMS lacks the tools to
check whether many of the medical quality measures are being met.
For instance, auditors said that CMS had no way to know whether doc-
tors and hospitals were writing the required numbers of prescriptions
electronically.

“CMS does not verify the accuracy of professionals’ and hospitals’
self-reported information prior to payment because data necessary for
verifications are not readily available,” auditors wrote.

The Inspector General also noted that some of the problem may stem
from software systems that can’t produce accurate quality assessments.

The report cited as an example a “report to customers” issued in
February by GE Healthcare, a manufacturer of digital records systems.
The notice said that two of its products could produce “inaccurate”
quality reports and that it had notified CMS and its customers, and was
working to correct the problem.

The new report said the Inspector General has audits underway to
find out if some medical providers have been gaming the system. It did
not say when those audits would be completed.
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Judgment calls on
billing make “‘upcoding’
prosecutions rare

By Fred Schulte
Published Online: September 15, 2012

HERE SIMPLY weren'’t

enough hours in the day to

justify the fees Dr. Angel S.
Martin collected from Medicare.

On fifty-three separate days,
the Newton, Iowa, general surgeon
billed the government health plan
for the elderly and other insurers
for medical services that would
have taken him more than 24 hours
to complete, according to federal
prosecutors.

The hours made the case a slam
dunk for prosecutors. But they
weren’t Martin’s only problem.
Many patients recalled the brief-
est of visits with the doctor, even
though Martin routinely billed
Medicare for long, complicated
treatments.

Every year, Medicare pays doc-

tors more than $30 billion for
treating patients. For office visits,
doctors must choose one of five
escalating billing scales — called
Evaluation and Management codes
— that most closely reflect the com-
plexity of the treatment and the
time it takes. The fees range from
about $20 to about $140.

Medical groups argue that most
doctors take pains to bill accu-
rately. If anything, doctors tend to
pick codes that pay them less than
they deserve out of concern that
they might otherwise get audited
and face financial penalties, these
groups say.

But cases such as Martin’s reveal
what can happen when doctors are
tempted to game Medicare by “up-
coding” — billing for more exten-
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sive care than actually delivered.
Raising the code by a single level
on two patients a day can increase
a doctor’s income by more than
$15,000 over the course of a year
and is not likely to raise suspicions,
experts said.

Upcoding “is a big problem,”
said Charlene Frizzera, a consul-
tant who spent three decades at the
federal Centers for Medicare and
Medicaid Services and served as its
acting administrator in the early
months of the Obama administra-
tion.

Indeed. A jury convicted Martin
on 31 counts of health care fraud
for manipulating the Medicare pay
scales.

Martin, 64, spent six months in
prison and was released in June.
The doctor, who has surrendered
his medical license, could not be
reached for comment.

The Center for Public Integrity
has documented widespread Medi-
care billing errors and abuses by
doctors and hospitals that have cost
taxpayers billions of dollars over
the past decade. For instance, the
investigation unmasked more than
7,500 doctors who were billing the
top two highest codes for three out
of four office visits in 2008. That’s
a sharp rise from the start of the
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decade and significantly above the
norms. Federal officials and fraud
experts said the abnormally high
billing patterns uncovered by the
Center strongly suggest overcharg-
es and possible upcoding.

“This has been one of the most
common and garden variety fraud
violations for years,” said William
Mahon, a Virginia health care
fraud expert. “This is the first time
that anyone has quantified it.”

Yet unlike Martin, many doc-
tors accused of inflating their bills
don’t wind up in prison, according
to a review of court filings.

Prosecutors argue that proving
criminal fraud is difficult given the
complexity and subjective nature
of the codes — and the judgment
calls doctors must routinely make
in picking codes, or in hiring some-
one to do it for them.

The government often must hire
coding experts who comb through
reams of patient files to confirm
the overbilling. And these experts
can often disagree over which code
to apply, potentially weakening a
fraud prosecution.

As a result, authorities typically
settle these cases — civil and crimi-
nal alike — with deals that keep the
doctor out of jail and still entitled to
treat Medicare patients. Some doc-
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tors agree to pay back suspected ill-
gotten gains without admitting any
wrongdoing or facing other serious
consequences.

Cases such as Martin’s stand out
because his alleged billing pattern
appeared to be so extreme as to
defy reasonable explanation.

At the doctor’s trial in late 2010,
more than two dozen patients testi-
fied they had spent much less time
at the doctor’s office than was re-
flected in their bills. Most recalled
a “very short encounter” with the
doctor, even though Martin had
consistently billed for codes that re-
flected time-consuming and com-
plex treatments, according to court
filings.

Martin’s defense team argued
that he had a “good faith belief that
he was in fact applying the correct
code,” according to court records.

Several other doctors accused of
“upcoding” in criminal cases man-
aged to avoid prison, according to
court filings reviewed by the Cen-
ter for Public Integrity.

Orthopedic surgeon Ezzat M.
Soliman, for instance, almost al-
ways billed Medicare the maximum
amount for patients treated at his
clinic near Buffalo, N.Y., “without
any regard to the level of service
he actually provided,” prosecutors
alleged.

Without admitting wrongdoing,
Soliman agreed in December 2009
to repay the government $72,193.25
and complete a pretrial diversion
program.

That ended the criminal case.
He went on to practice at the De-
partment of Veterans Affairs hos-
pital in West Palm Beach, Fla., and
retired last year, according to the
hospital. He could not be reached
for comment.

In some instances, highly-
trained medical specialists may be-
lieve that because they treat people
with serious illness any visit to the
office justifies the highest fees.

“Specialists have a greater risk of
over-coding because of the assump-
tion that what they do is more com-
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plex,” said Lester Perling, a Florida
lawyer who has represented doctors
in payment disputes. “That couldn’t
be further from the truth.”

Perling said that these risks may
multiply as more doctors rely on
electronic medical records and bill-
ing software to help them assign a
billing code.

“Any practitioner that relies on
software without a human verifica-
tion is doing so at their own risk be-
cause I don’t think it’s that reliable
yet,” Perling said.

Officials at CMS, the federal
agency that oversees Medicare, said
that the agency can take a number
of steps short of prosecution, such
as suspending payments to doc-
tors it believes are ripping off the
system. The agency also said it rou-
tinely refers cases of alleged fraud
to law enforcement, but declined to
give specifics.

Given the complexities of these
cases, it’s no secret that prosecutors
favor cases with a pile of highly in-
criminating evidence.

Jennifer Trussell, who directs in-
vestigations for the Department of
Health and Human Services Office
of Inspector General, discussed
such a case at a Medicare Fraud
Summit in Philadelphia in June
2011.
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She told the audience (starting
at 1:34) of discovering a psychia-
trist who was billing for 12 hours
of psychotherapy for 365 days a
year. The prosecutor wouldn’t take
the case until she could document
the doctor billing for more than 24
hours in a single day. She did, and
the case went to trial.

In another case, prosecutors al-
lege that Arizona pain doctor An-
gelo Chirban overbilled for years
before he came under scrutiny.

Authorities started investigating
him in May 2008 when police found
a suicide note near the body of a
man who had worked for Chirban
as a nurse practitioner.

In his suicide note, the man
accused the doctor of running a
dangerous pill mill. Chirban, he
alleged, only saw a few patients a
week, but billed as if he had seen
hundreds of them, according to a
search warrant application.

As the investigation proceeded,
drug enforcement agents learned
that ten of Chirban’s patients had
died from overdoses between 2007
and 2009, the application stated.
The doctor has not been charged
in connection with any of these
deaths.

However, Arizona health offi-
cials revoked his medical license
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last December, alleging “unpro-
fessional conduct” in the care of a
woman who fatally overdosed on
drugs.

A federal grand jury indicted
Chirban in December 2011 on 130
counts of submitting “false and
fraudulent” bills to insurers, illegal
prescribing of narcotics and money
laundering. His case is set for trial
in Phoenix in April of next year.

The indictment alleges that
Chirban billed Medicare and Med-
icaid, the government health plan
for the poor, for tens of thousands
of patient visits, almost always using
the two most lucrative billing codes.

The doctor billed more than
57,000 claims to Medicaid alone
between September 2006 and April
2010. Prosecutors allege that most
patients never saw the doctor.

One Medicare patient who said
he had visited the clinic once a
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month for three years was unable to
identify Chirban in a photo lineup.
The man said he had always been
treated by a female, even though
Chirban had been paid more than
$2,300 for the patient’s care from
January 2007 to September 2009,
according to the search warrant ap-
plication.

Chirban’s lawyer, Ashley D. Ad-
ams of Scottsdale, said the doctor
“was not involved in the coding as-
pect of the practice.”

Adams said that pain manage-
ment “is a very difficult specialty
area with very difficult clients,” and
that the doctor “has helped many
addicted patients get off of drugs,
and has taken good care of count-
less others.”

She said Chirban “hopes to retire
and move on with his life,” adding,
“We are in the process of discussing
resolution with the government.”
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A glimpse into the data
analysis for the “Cracking
the Codes” investigation

By David Donald
Published Online: September 15, 2012

OR THIS SERIES, the Cen-

ter for Public Integrity and

Palantir Technologies ana-
lyzed Medicare claims data obtained
from the Centers for Medicare and
Medicaid Services (CMS).

For privacy purposes and other
reasons, the Center was limited to a
5 percent sample of national Medi-
care Part B data that contain claims
for medical procedures, such as doc-
tor office visits and emergency room
procedures, and used mainly by re-
searchers and consultants. Over and
above the limitations of sampling,
the data have only the quarter in
which a procedure was performed,
not actual dates. And a permanent
federal injunction against the De-
partment of Health and Human Ser-
vices prevents data users from nam-
ing individual doctors who received
payment for the claims. Some physi-

cians subsequently contacted by the
Center agreed to discuss their bill-
ing practices.

For the upcoding analysis, the
Center and Palantir used a subset
of the data submitted by physicians,
hospitals and clinics from 1999 to
2008, the last year available at the
time the data were acquired. The
year 2002 was not included in the
data, and any results for that year
are imputed based on averaging
2001 and 2003 data. In addition,
the Center and Palantir used CMS
formulas for facility fees and co-pay-
ments, as CMS publishes formulas
and modifier values to determine
reimbursement amounts. Finally,
Medicare Utilization reports pub-
lished by CMS were used to look at
specific billing codes for 2009 and
2010.

To calculate the possible taxpay-
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er costs to upcoding, the Center and
Palantir analyzed 14 sets of Current
Procedure Terminology Evaluation
and Management (E and M) codes
published by the American Medi-
cal Association and used by most
providers when filing their claims.
Within each set are three to five bill-
ing codes requiring varying levels of
Medicare reimbursement, based on
the complexity of the treatment and
the time spent by the doctor. We fo-
cused on a set of 84 million claims
from office visits for established pa-
tients and five million emergency
department visits in which E and M
codes were billed, as well as 12 other
E and M categories. Denied claims
were excluded from the analysis.
From those data subsets, we cal-
culated costs from 2001 through
2008 for each code and compared
trends within each of the 14 E and
M groups. Data from 2009 and
2010 for some E and M code groups
were added from the utilization re-
ports. Using 2001 as a baseline, a
percentage for each code from the
total billing in each group was cal-
culated, giving a decade-long trend
line for a code in comparison with
the other codes in its group. Then
the 2001 ratio was applied to each
subsequent year and dollar amounts
adjusted for inflation. This allowed
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for comparisons of the actual trends
to hypothetical trends if 2001 ratios
had remained constant. The dif-
ference between the actual infla-
tion-adjusted dollar amounts and
the 2001-based projected dollar
amounts were summed.

To look at trends in age among
Medicare patients, the age at the
time of a claim was averaged over
geography, hospital or E and M code
as needed. The CMS data only pro-
vided age ranges — under 65, 65-69,
70-74, 75-79, 80-84, and over 85 —
in order to protect patient privacy.
The under-65 age group typically
represents exceptionally sick indi-
viduals with end-stage renal disease
and was excluded from the analysis;
the median values of the remaining
age buckets (67, 72, 77, 82, and 87
for those over 85) were used to cal-
culate the average age.

A geographical analysis revealed
the nationwide trend of higher E
and M billing. Claims were grouped
by county and state, according to
the beneficiary’s residence and visu-
alized with heat maps to show geo-
spatial and temporal trends of bill-
ing codes. A heat scale was applied
with light red indicating a low per-
centage and a dark red indicating a
high percentage of claims billed at
the highest two codes for office vis-
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its emergency department visits.

In addition to the nationwide
trends, hospitals, physicians, and
counties with especially high rates
of billing for the most expensive
codes were examined in detail.
E and M claims were aggregated
by hospital, physician, or county,
excluding those buckets that fell
below a threshold for the mini-
mum number of claims per year
(50 claims per year for physicians,
100 for counties, and 100 for hos-
pitals). Physicians who billed 50
percent, 75 percent, 90 percent, or
100 percent of claims at the highest
two codes for a given year were ana-
lyzed for patterns of geography and
specialty. Billing information was
integrated with hospital affiliation,
ownership, and electronic health-
record use information to analyze
patterns of billing within group
practices and hospital chains.
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Results from the 5 percent sam-
ple were multiplied by 20 to give a
national scope to analyzed trends,
an accepted survey research tech-
nique. However, even with a sample
this large, it is impossible to ac-
count for all types of errors in the
data. This means all calculations
are estimates and rounded and
must be considered imprecise. The
Center and Palantir used accepted
rounding practices. For analysis
about specific doctors and some of
their coding practices — not bill-
ing totals — sums were not multi-
plied by 20 and reported only as in
the sample. When faced with a po-
tential range of costs, we chose the
smallest amount to keep estimates
conservative. And dollar amounts
were adjusted for inflation to pre-
vent over-estimation so that the ris-
ing costs were indexed to 2001, the
base year in the analysis.
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